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Dear Sir/Madam:

The American Exploration and Production Council &), American Petroleum Institute (API),
Independent Petroleum Association of America (IPAAdernational Association of Geophysical
Contractors (IAGC), and Western Energy AlliancehéTAlliance”) (collectively “the Trades”),
submit these comments on the U.S. Fish and Wil@#evice’s (FWS or “the Service”) Draft
Endangered Species Act Compensatory MitigationclPofiDraft Compensatory Mitigation
Policy” or “Draft Policy”)! The Trades share the Service’s interest in inipgpthe efficacy and
efficiency of the conservation programs implemenpedsuant to the Endangered Species Act
(ESA or “the Act”); however, we are concerned ttie Draft Compensatory Mitigation Policy
will not bring forth the clarity, predictability,rdransparency that the Service anticipates. khdee
we believe that the Draft Policy, if finalized asoposed, is too complex, would only deter
participants from engaging in compensatory mit@atiand would make the Service’s approach
to mitigation more costly, burdensome, opaque, angredictable. The Trades’ member
companies are proud of the conservation benefitd tlave been realized through their
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participation in compensatory mitigation, and sglynwish to see the Service’'s compensatory
mitigation program structured in a way that maiméaa focus on conservation and incentivizing
participation. As such, we encourage FWS to alkiekeholder to use all the tools in the
conservation toolbox and not use the Draft Policfatzor certain specific mitigation instruments.

As detailed throughout these comments, the adystey outcomes that would result from this
Draft Policy are the unfortunate product of thevier's attempt to exercise authority beyond what
Congress has conferred through the ESA or any sthaite. The Draft Compensatory Mitigation
Policy reaches exceptionally, but falls signifidgréhort of its stated goals. Under the Draft
Policy, compensatory mitigation will be requireddantexts in which it has never before been
used, at unprecedented scales, on impracticabioes, for species over which FWS has no
jurisdiction, and to achieve goals that FWS isanghorized to require permittees, applicants, and
conservation sponsors to achieve.

The Draft Policy’s stated goals are underminednaypiecemeal approach through which FWS is
attempting to entirely restructure its approacbdawservation and mitigation. As discussed further
in these and other comments submitted by the Tratesdiscrete policies that the Service is
promulgating cannot be viewed in isolation—they anéicially isolated components of a larger,
more comprehensive, substantive policy shift. $&evice’s decision to partition a comprehensive
policy into multiple separate policies purposelyviplays the magnitude of the policy changes,
impedes stakeholder engagement, makes it signiljcarore difficult for stakeholders to fully
evaluate and provide meaningful comments on theefiisrand the impacts, and leads to an
indiscriminant sequencing where, for instance,jtiséfication and support of one draft policy is
supplied by one or more policies that also remaidraft form.

The result of this circular justification and staity overreach is a suite of policies that are
substantively unworkable and which will only sert® undermine the effectiveness of
conservation programs implemented under the ES#.irfStance, the Draft Policy affirmatively
dissuades the use of permittee-responsible mibigativhich has traditionally been the most
utilized and successful compensatory mitigationlmacsm, in favor of conservation banks, which
are not widely available, and landscape-scale atibg requirements, which reduce the incentive
to conduct mitigation through added complexity,tspand delay.

As such, the Trades request that FWS withdraw ttadt Policy and all those similarly drafted
pursuant to the November 3, 2015 Presidential Manmum (“Presidential Memorandunt’)If
FWS wishes to continue with a comprehensive restring of the ESA’s conservation program,

it should proceed within the contours of its statytauthority and through a single rulemaking
that complies with the Administrative Procedure A8PA). Although these various policy
revisions are characterized as clarifications guahtes to existing policies, the expansive changes
should be made through rulemaking, especially sagency staff will treat these policies as
regulation.

2 Mitigating Impacts on Natural Resources from Depetent and Encouraging Private Investment (80 Red.
68,743).



The Trades herein incorporate their comments onSéwice’s Draft Mitigation Policy,the
Service’s Proposed Revisions to Regulations fordiate Conservation Agreements with
Assurances (CCAAj,and the Service’s draft Habitat Conservation Plandboolk® We further
request that FWS treat the present comments agnésyg to the Draft Compensatory Mitigation
Policy, Draft CCAA Revisions, and all other actigm®posed by FWS or other agencies drafted
pursuant to the Presidential Memorandum.

l. Summary of Comments

The Draft Compensatory Mitigation Policy will notitg forth the clarity, predictability, or
transparency that the Service anticipates; instéaehuld only make the Service’s approach to
mitigation more opaque and unpredictable, and unoher the effectiveness of conservation
programs implemented under the ESA.

> The Draft Compensatory Mitigation Policy will notlfill, and will actually
undermine, the Service’s stated objectives. Bgbbming into a single framework a conservation
mechanism used in many distinct contexts, the Diaficy is rendering a reasonably well-
understood and nimble conservation tool unapprddeland indecipherably complex.

> FWS lacks authority to promulgate key elements i Draft Compensatory
Mitigation Policy. The Service does not have autiiainder the ESA or any other statute to
require compensatory mitigation as outlined inDhaft Policy.

> The Draft Compensatory Mitigation Policy violatdseetESA. The Service’s
decision to significantly expand the list of thexa@d and endangered species does not justify this
expansive rewriting of the Service’s mitigationnfrework. The Draft Compensatory Mitigation
Policy plainly exceeds the Service’s authority unithe ESA, and is fundamentally incompatible
with the ESA and the Service’s regulations thereandey elements of the Draft Policy violate
multiple federal statutes and provisions of the B$Addition to Sections 7 and 10.

> Key elements of the Draft Compensatory Mitigati@hdy violate multiple statutes
and requlations. The Draft Policy’s “no net log$/gain” requirements, additionality requirements
and mitigation ratios, advance mitigation requiraetse and definition of “at-risk species” are
inconsistent with and violate a number of federali®nmental and wildlife statutes and policies.

> The procedures by which FWS is promulgating the @emsatory Mitigation
Policy are impermissible. The Draft Policy is immessible because it cannot be credibly
construed as a mere policy statement or simplyaqnae to Service personnel. It is a proposed
rule that, if finalized, would fundamentally changjee Service’s compensatory mitigation
requirements, create substantive new obligationd, expand the jurisdiction of FWS through
interpretations of numerous statutes.
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> FWS is attempting to entirely restructure its aggto to conservation and
mitigation through a piecemeal process. The disgoelicies that the Service and other agencies
are promulgating cannot be viewed in isolation—they artificially isolated components of a
larger, more comprehensive, policy shift. Thisqass downplays the magnitude of the policy
changes, impedes stakeholder engagement, andt¢eamsular justification and support for one
draft policy through one or more other draft p@agi

For these reasons, the Trades request that FW8rawtithe Draft Policy and all those similarly
drafted pursuant to the Presidential MemorandumhFWS continues with a comprehensive
restructuring of the ESA’s conservation programshbuld proceed within the contours of its
statutory authority and through a single rulemaking

. The Trades

Each of the Trades represents member companiegexhgathe exploration and production of
natural gas and crude oil. Collectively, these esanember companies are among the foremost
participants in federal, state, and private efftotprotect and conserve endangered and threatened
species. The oil and gas industry has played adeyn voluntary conservation efforts to protect
the dunes sagebrush lizard, lesser prairie-chiggeater sage-grouse, Graham’s and White River
beardtongues, and many more species. These meotbpanies have enrolled millions of acres
in conservation plans and committed tens of miliof dollars to fund habitat conservation and
restoration programs.

AXPC is a national trade association representihgo America’s largest and most active
independent natural gas and crude oil exploratimh@oduction companies. AXPC’s members
are “independent” in that their operations are timhito the exploration for and production of
natural gas and crude oil. Moreover, its membgyerate autonomously, unlike their fully
integrated counterparts, which operate in additisegments of the energy industry, such as
refining and marketing. AXPC’s members are leadtedeveloping and applying the innovative
and advanced technologies necessary to exploranbproduce natural gas and crude oil that
allows our nation to add reasonably priced domeshergy reserves in environmentally
responsible ways.

APl is a national trade association representirgg 640 member companies involved in all aspects
of the oil and natural gas industry. API’'s memhbactude producers, refiners, suppliers, pipeline
operators, and marine transporters, as well asceeand supply companies that support all
segments of the industry. APl member companieteaders of a technology-driven industry that
supplies most of America’s energy, supports moaga th8 million jobs and 8 percent of the U.S.
economy, and since 2000, has invested nearly Biaririn U.S. capital projects to advance all
forms of energy, including alternatives.

IPAA is the national association representing tlmusands of independent crude oil and natural
gas explorer/producers in the United States. db alperates in close cooperation with 44
unaffiliated independent national, state, and majioassociations, which together represent
thousands of royalty owners and the companies whiclvide services and supplies to the
domestic industry. IPAA is dedicated to ensurirgjrang and viable domestic oil and natural gas



industry, recognizing that an adequate and secungoly of energy developed in an
environmentally responsible manner is essentitlléaational economy.

IAGC is the international trade association repmdag companies that provide geophysical

services, geophysical data acquisition, seismia datnership and licensing, geophysical data
processing and interpretation, and associatedcgs\and products to the oil and gas industry.
IAGC is the leader in technical and operations ebgeefor the geophysical industry and represents
more than 150 member companies from all segmernteajeophysical industry. IAGC member

companies play an integral role in the successtplogation and development of offshore

hydrocarbon resources through the acquisition aodgssing of geophysical data.

The Alliance represents over 300 companies engagidbaspects of environmentally responsible
exploration and production of oil and natural gathe West. Alliance members are independents,
the majority of which are small businesses witlaagrage of fifteen employees.

lll.  The Draft Compensatory Mitigation Policy Will Not Fulfill, And Will Actually
Undermine, the Service’s Stated Objectives

Among the Service’s stated objectives in undergakihis monumental restructuring of its
approach to mitigation is the improvement of thasistency and predictability of compensatory
mitigation requirement. The Trades understand the Service’s interesprisistency. However,
by shoehorning into a single framework a conseovatiechanism used in many distinct contexts,
the Draft Policy is rendering a reasonably well-emstiood and nimble conservation tool
unapproachable and indecipherably complex. Winiée Trades share the Service’s interest in
improving predictability, we believe that the Dr&blicy undermines, rather than furthers, the
predictability of compensatory mitigation requirame as set forth specifically below. Indeed,
the structure of the Draft Policy strongly suggehts it is being promulgated to constrain public
land access and to use the Service's permit antbeglpauthority to leverage fees to fund the
Service’s conservation mandates.

a. Flaws in Consistency

Compensatory mitigation requirements may vary bseate contexts in which compensatory
mitigation are recommended or preferable differ héfier compensatory mitigation should be
required, and at what level, stage, or through wiethanism is highly dependent on the impacts
to be mitigated and the species potentially affictié is also dependent on the statutory authority
under which the compensatory mitigation is requbegrohibited from being required. While
the contexts in which compensatory mitigation agedumay differ, there is no basis for the Draft
Policy’s attempt to impose compensatory mitigatigra requirement. Given the impracticability
of conducting mitigation outside of conservatiomk&under the framework proposed by the Draft
Policy, requiring compensatory mitigation amouats tmandatory user fee.

The Draft Compensatory Mitigation Policy and thev@®’s March &' Draft Mitigation Policy
collectively cite more than a dozen statutes, gdicand departmental guidance under which

681 Fed. Reg. at 61,033.
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compensatory mitigation plays a role in conservatar permitting, or where the role of
compensatory mitigation is defined or constrainékhere is simply not enough commonality
between these laws and policies on which to basaghe compensatory mitigation framework.
Moreover, a single compensatory mitigation poliogs not afford the proper flexibility to account
for the differing contexts that arise under thesssl and policies. The Service has written the
Draft Policy in an effort to remain consistent wathch of these differing authorities; however, the
result is a policy that is confusing or riddled hvtaveats so pervasive and capacious that there is
little chance that the Draft Policy could be impkarted in a consistent manner.

What FWS is attempting to solve through the heasiigumscribed Draft Policy is not a problem
that requires a solution. A variety of compensataitigation mechanisms allows flexibility for
species, fact-specific application, and developefgpence, which incentivizes conservation and
ultimately makes it more effective.

That being said, the Trades do not believe thersivand varied nature of compensatory mitigation
applications entirely deprives FWS of the oppotibhd improve consistency. A compensatory
mitigation policy could, for instance, identify tain minimal and broadly applicable foundations
to which diverse compensatory mitigation requirets@ould be tailored. That is not what FWS
did here. Instead, the Draft Policy takes a toprdapproach and attempts to establish the most
expansive and aggressive compensatory mitigatigoineements possible, complete with 30+
pages of caveats, conditions and carve-outs touatdor the many different contexts where
compensatory mitigation cannot be used to satiefyService’s restrictive land-use goals.

If improvement is needed, FWS can bolster the sbeiscy of its mitigation requirements by
updating those requirements comprehensively, rathan relying on its current piecemeal
approach. As noted above, the Draft Compensatatigdtion Policy is only one of several
interrelated mitigation policies in various stagéslevelopment at FWS. Each of these policies
is dependent on one another and each policy atsatmptirther the same goals. Yet, FWS is not
providing stakeholders the opportunity to commenthe Service’s comprehensive approach. It
is unclear why FWS has chosen to segregate thepegals and policies, but it is clearly not for
the benefit of, or in furtherance of, consistency.

b. Lack of Predictability

The Trades support the Service's efforts to makepamsatory mitigation requirements and
recommendations more predictable, but we do nadeedhe Draft Policy accomplishes this goal.
To begin with, and as discussed above, compensatbigation requirements will necessarily
differ and therefore may remain somewhat unpreblietdepending on the context in which they
are used. While predictability should be maximizedthe extent possible, FWS should not
sacrifice flexibility and effectiveness to faciliaa predictable, but also overly formulaic, pragra
For example, the Service could furtipeedictability by providing the following informain:

» Distinct timelines for decisions and implementasiaf the Draft Policy, such as deadlines
for approval of third-party mitigation instrumeratsd the determination of debit and credit
for projects;



» Clarification on how FWS intends to implement theafd Policy along with the other
related mitigation policies that are also curremilgraft form;

» Clarification on how the Draft Policy should be iimmented in states like Alaska, which
contain a large amount of public lands and no cwasen banks;

» Clarification on the circumstances where FWS waelduire, rather than recommend,
compensatory mitigation;

* A description of how FWS would evaluate the adegudcompensatory mitigation for a
project that potentially impacts multiple specibaring the same habitat;

» Clarification on how FWS will assess compensatoitygation measures for species with
no recovery plans or established metrics for aggpsbreats or necessary conservation
measures;

* A description of how FWS intends to review and appr third-party conservation
instruments and how the Service intends to congidblic comment on approval of these
instruments;

» Clarification on how compensatory mitigation can used to address concerns about
species allegedly threatened by the impacts ofatknthange. The precise effects of
climate change are poorly understood (particularlshe Arctic) and it is difficult, if not
impossible, to predict the future response of g0l to what regions species may migrate
based on climatological impacts that have not geuoed. Faced with such uncertainty,
it is impossible to determine where compensatotygation will be required, for which
species it will be required, or how a net conseovatjain can be demonstrated;

» Clarification on the circumstances under which eft Policy could be applied
retroactively. The Draft Policy states that it &bonot apply retroactively to approved
mitigation programs; howeveit,does apply to amendments and modifications isting
conservation banks, in-lieu fee programs, and othed-party compensatory mitigation
arrangements unless otherwise stated in the mitigahstrument® Given that the Draft
Policy seems to preserve for FWS the discretiaedoire amendments and modifications
to existing compensatory mitigation programs undbe auspices of “adaptive
management,” the retroactive application of thefCiPalicy may not be restricted at all.
Retroactive application of the Draft Policy wouldhate the terms of existing conservation
agreements and dissuade parties from participatirsgich programs. The Draft Policy
must therefore clarify the narrow circumstances eanavhich it can be applied
retroactively;

» Clarification on how FWS will protect confidentialisiness information under the Draft
Policy;

881 Fed. Reg. at 61,036 (emphasis added).



» Clarification on how the Draft Policy’s credit/deinethodology will be applied. The
Draft Policy would place limitations on the transflility of credits, but does not explain
how limits on the transferability of credits wold@ply in instances where the property or
mineral right transfers before the credit is used;

» Clarification on the precise circumstances undeackwhdaptive management would cause
FWs to require changes to an existing compensatdgrgation project. Conservation is a
dynamic process and recovery is seldom linear.eAbsome reasonable guidelines as to
what constitutes a change requiring adaptive manage FWS could impose an ever-
changing process under which project developerddumarve no certainty or no ability to
establish a budget. = Absent some reasonable tidesbr triggering a change in
conservation management, this uncertainty woulcelguundermine participation in
compensatory mitigation programs; and,

» Clarification on the financial assurance that tliafDPolicy will require in order to assure
long-term funding. Given the Draft Policy’s ingate on the Service’s ability to change
mitigation requirements at any point in the futymegject sponsors have no way of knowing
the full scope of their financial obligation. Theades believe that FWS should address
this uncertainty by providing some limits (tempooalotherwise) on the scope of project
sponsors’ obligations. This uncertainty is nototesd by adding a similarly uncertain
obligation to assure financial resources to comptit any change that FWS may once day
require.

Additionally, FWS should recognize and address weys that the Draft Policy makes
compensatory mitigatiohess predictable and therefordess desirableto potential sponsors,
applicants, and permittees. Consider the Drafti?slexpansion of the compensatory mitigation
framework to at-risk species, which are definedcasididate species and other unlisted species
that are declining and are at risk of becomingradtate for listing under the [ESA}.”With this
change alone, the Draft Policy expands the applipabf compensatory mitigation requirements
from a large but readily identifiable group of thtened and endangered species to a seemingly
unlimited universe of species. Notably, FWS dassewen limit the definition of “at-risk” species

to those at risk of becoming listed as threatemeshdangered—it extends the definition to those
speciesat risk of even being consideréat a potential future listing. FWS should expldiow

this expansion from a known universe of specieartaitterly unknowable universe of species
furthers predictability.

Consider also the Draft Compensatory Mitigationid3d “no net loss/net gain” requirements.
While permittees and applicants have previouslyuesdl some level of unpredictability over the
precise amount of compensatory mitigation that wde required for a proposed action, they
could use their knowledge of the potential impactthe species or habitat as a rough measure of
how much compensatory mitigation would be requit@dffset the potential impacts, to the
maximum extent practicable. The Draft Policy, ba bther hand, removes the predictability that
was inherent in this proportionality approach mdaof “no net loss/net gain” and “additionality”
requirements, under which applicants/permitteeslavba required to compensate not only for

981 Fed. Reg. at 61,058.



their projects’ impacts, but also for some unkndewel of impacts posed by broad and unrelated
threats like climate change or invasive species ity not be measurable at the project scale.
FWS should explain how abandoning the cornerstatigation principles of proportionality and
comparability provides applicants and permitteesenpoedictability. If applicants and permittees
are required to mitigate impacts extraneous to @eg projects, it will be difficult, if not
impossible, to predict how much mitigation FWS wdfuire or recommend.

Finally, the Draft Policy’s advance mitigation réguments and utilization of performance criteria
require compensatory mitigation to be in place bethe start of the project. They also ostensibly
require a measurable and positive biological respda the mitigation before the project can be
initiated1° Using performance criteria in conjunction withvadce mitigation is unpredictable—
and predictability does not increase by requiriregnpttees and applicants to await positive
biological responses that may not be observableeasurable, or which may be delayed or
impeded by unrelated factors.

The Draft Policy’s use of performance criteria alsmlermines predictability even when not used
in conjunction with the proposed advance mitigategquirements. Under the Draft Policy, many
types of mitigation projects will be required ton&n in place in perpetuity and the performance
criteria for these projects will be requested tma@ in perpetuity as welt “Should a mitigation
project fail to meet its performance criteria ahdrefore fail to provide the expected conservation
for the species, the responsible party must prowdaivalent compensation through other
means.®2 Accordingly, a party that undertakes a mitigatiwoject for a species that declines in
abundance decades in the future and for reasoe$ated to the mitigation project may then be
required to undertake new mitigation efforts toemse the downtrend. How is a project sponsor’s
mitigation obligation at all predictable when thag#igations can change or increase years into
the future for reasons outside of the sponsor’srotéh

In reality, the Draft Compensatory Mitigation Pgligs not credibly intended to increase
predictability. It is intended to increase thangiency of compensatory mitigation programs and
to shift the government’s obligation to manage gseand habitat onto those individuals and
industries that require access to public lands@&hdr federal authorizations. These are policy
goals and they are not tools in furtherance oftglatonsistency, or predictability. Indeed, agpec
of this Draft Policy cannot even be construed athéring conservation goals. Much of what the
Draft Policy holds out as conservation tools aneality, land use restrictions and user fees ltavin
nothing to do with compensatory mitigation. Asatissed below, because the Draft Policy aims
to substantively change the Service’'s compensatatigation requirements in ways that exceed
FWS’s statutory authority, it is impermissible asttbuld be withdrawn.

V. FWS Lacks Authority to Promulgate Key Elements of the Draft Compensatory
Mitigation Policy

Fundamental to our system of divided governmentha& Congress crafts the laws that the
executive branch, through federal agencies or wiker enforces. Stated differently, federal

1081 Fed. Reg. at 61,038.
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agencies have no authority to act or restrict astmutside of the authority specifically conveyed
to them through a statute that has passed theHd$se and Senate and been signed into law by
the President. The Bureau of Land Management (Blidd)jnstance, has no independent authority
to manage public lands. BLM'’s authority comes frihva Federal Lands Policy & Management
Act (FLPMA), the Mineral Leasing Act (MLA), and vaus other land management statutes.
Similarly, the U.S. Environmental Protection Agen@&PA) can regulate air emissions and
discharges to waterbodies, but only because Cosigms/eyed EPA that authority through the
Clean Air Act and the Clean Water Act (among oth&&tutes). Agencies can interpret the
authority granted through their governing statated can promulgate regulations in furtherance
of the statutes’ objectives, but they cannot walthority that has not been specifically conveyed
to them by Congress or the U.S. Constitution. &&or the President or other agencies convey to
an agency authority which has not first been gatbehe executive branch by Congress. To do
SO is to upset a system of checks and balancestiaése our system of government.

With this framework in mind, FWS states that it dieyped the Draft Compensatory Mitigation
Policy pursuant to its authority under the ESA.While the ESA undoubtedly grants FWS
authority to facilitate federal wildlife conservai activities, it does not convey to the Serviae th
authority to undertake many of the key elementhefDraft Policy. FWS acknowledged this in
stating that “[tjhe Service’s authority to requicempensatory mitigation is limited, and our
authority to require a ‘net gain’ in the statudistied or at-risk species has little or no applmat
under the ESA¥ Notwithstanding this acknowledgement, FWS nedet$s claimed authority
to promulgate the Draft Policy embedded withinalkeisory role that FWS fulfills in compliance
with the ESA and other statut®s These jurisdictional conclusions are plainly wgon

The Draft Policy’s analysis, which consists solefy list of statutes under which FWS is allowed
to make conservation recommendations to other agnis not a credible recital of statutory
authority. FWS provides no specific citations aadmeaningful explanation of the type or scope
of authority FWS purports to possess. At baseDitadt Policy’s discussion of jurisdiction is not
even a recital of the Service’s statutory authesittyis a list of statutes that FWS believes do not
prohibit the Draft Policy. The absence of an explicit pbglon, however, does not amount to a
statutory authorization. Further, as discussefdations V and VI below, FWS is also incorrect
that many of the cited statutes fail to prohibé& ey elements of the Draft Policy.

In reality, the Draft Compensatory Mitigation Pglidraws its authority, not from a statute, but
from a unilateral directive—the Presidential Menmmam® Indeed, FWS stated with no
ambiguity that this “draft new policy is neededitaplement the recent Executive Office and
Department of Interior (DOI) mitigation policies.” and that it “adopts the mitigation principles”
of the samé’

1381 Fed. Reg. at 61,032.

1481 Fed. Reg. at 61,032.

1581 Fed. Reg. at 61,035-36.

16 “Mitigating Impacts on Natural Resources from Depenent and Encouraging Related Private Investrh&6t,
Fed. Reg. 68,743 (Nov. 3, 2015).

1781 Fed. Reg. at 61,032-33.
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FWS identified further authority for its actions anstrategy report a FWS task force developed
without notice and comment and submitted to FWS R6d,'® a departmental landscape-scale
mitigation policy that was also developed withoatice and commenrif, and the Service’s March
8", 2016 draft revision of its Mitigation Poli&). While the Trades appreciated the opportunity to
comment on the March™Draft Mitigation Policy, we are concerned that ®ervice does not
intend to consider our comments or deviate subistgnfrom its initial draft.

Despite being in draft form, and despite that FWiSudd still be considering comments and
allowing stakeholder input to help shape the corstad a final mitigation policy, the MarcH"8
Draft Mitigation Policyalready provides the goals FWS “intends to achieve” whis tDraft
Compensatory Mitigation Polic¥. Similarly, this Draft Compensatory Mitigation Ryl already
“adopts” the principles of the Marci'®raft Mitigation Policy anclreadyrelies on it as support
for its hierarchal approach, landscape-scale approeharacterization of lands eligible for
compensatory mitigation, identification of conse¢iwa objectives, and for several key
definitions?? The Trades request clarification from the Servegarding how it will implement
the March 8 Draft Mitigation Policy alongside the Draft Comsaory Mitigation Policy.

As such, FWS has not only established its own ieddpnt, non-statutory authority to promulgate
the Draft Compensatory Mitigation Policy (and othelated policies), it is doing so with only the
appearance of stakeholder engagement. Therefomiseussed further in these comments, the
Draft Compensatory Mitigation Policy violates mplé statutes that circumscribe the Service’s
jurisdiction, as well as the APA’s rulemaking prdaees and standards for assessing the rationality
of the Service’s interpretation of its statutorythanrity. Therefore, the Draft Policy should be
withdrawn.

V. The Draft Compensatory Mitigation Policy Violates the ESA

FWS erroneously identified the ESA as providinghbidte underlying rationale for and primary
statutory authority for the Draft Compensatory Wtiion Policy?®> The Service’s pessimistic
view of its ability to manage listed species ofiluits conservation mandate does not justify this
action or allow FWS to summon regulatory authowitlyere none exists. The Draft Policy is
fundamentally incompatible with the ESA and its iempenting regulations.

a. The Service’s Decisions to List More Specieslagatened or Endangered Do Not
Justify the Draft Compensatory Mitigation Policy

FWS suggests that the changes contemplated inrdfe Compensatory Mitigation Policy are a
necessary response to the steep increase in theenuoh listed species and the Service’s
assumption that the number of listed species wilkinue to outpace the FWS'’s ability to recover
and delist those speci&s. According to FWS, the sheer number of listed gseand critical

18 Clement et al2014; 81 Fed. Reg. at 61,033.

19 “Implementing Mitigation at the Landscape-Scal@0@ DM 6); 81 Fed. Reg. at 61,033.
2081 Fed. Reg. 12,380.

2181 Fed. Reg. at 61,033, 35.

2281 Fed. Reg. at 61,033, 36, 42, 43, 57, 58, 5% 860

2381 Fed. Reg. at 61,034.

2481 Fed. Reg. at 61,034.
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habitat designations and the prospect of morengdstdesignations justify landscape-scale
mitigation, advance mitigation, and a need to fgreemittees and applicants to offset not only the
impacts of their project but also potential advenspacts from climate change, invasive species,
and human population growth. Oddly, the large and growing number of listedcépe also
seemingly justifies expanding the Service’s autlgobeyond the thousands of existing and
proposed threatened and endangered species thatcBiBt presently manage to potentially
thousands more “at-risk” species that are not erbtink of extinction or likely to become so in
the foreseeable future. These justifications amgroper for many reasons, but most profoundly
because FWS is seemingly arguing for the inevitgihat more species will be driven to the
brink of extinction without any analysis, suppant,reasoned explanation for its position. These
assumptions are improper and expressly contraviendae ESA.

While FWS is correct that the number of listed ggpebas substantially increased in recent years,
that increase was driven by litigation and a lotagxdding misapplication of the ESA’s definitions
of endangered and threatened species. The lagigatiessure is driven by a handful of groups that
have exploited the ESA’s citizen suit provisionstompel FWS to subjugate the goal of species
conservation to a strategy under which groupsipgtib list as many species as possible regardless
of conservation benefit—in fact, at the price ofigervatiort® According to a law review article
published by an Attorney-Advisor at the DOI dirgativolved with the citizen suit issue:

The Fish and Wildlife Service’s (FWS) program &1 Bpecies under
the Endangered Species Act (ESA) has been miridgetion and
controversy for decades. Much of that litigaticas faddressed not
substantive decisions, but FWS’s inability to coynpith the ESA’s
deadlines for taking action. With limited resowsceffectively
unlimited workload, and strict statutory deadlinegach
management or litigation strategy that FWS has usetty to
address this conundrum ultimately failed. As aitegourt orders
and settlement agreements swamped the listing gnognd FWS
lost any ability to prioritize its efforts and géte most bang for the
buck in protecting imperiled species. This raceéh®-courthouse
environment decreased the program’s efficiencyfarttier limited
the number of species actually listed and proteteithe ESA2’

The means by which these groups compelled this fsbifh a conservation-driven agenda for the
most imperiled species to a listing-volume agendanamerous and beyond the scope of these
comments. The result of this shift, however, sack—more species, subspecies, and distinct
population segments are being listed under the ESAQst all of those listings are directed by

2581 Fed. Reg. at 61,034.

26 In a settlement executed with the Service’'s prinldigants (the “2011 Settlement”), FWS agreedutwlertake
hundreds of listing actions while at the same tigfeining from finding, as the ESA allows, thatiihg some species
may be warranted but precluded by higher priorfigctes.In re Endangered Species Act Section 4 Deadline
Litigation, No. 10-377 [EGS], MDL Docket No. 2165 (D.D.C. M&, 2011).

27 Benjamin JesupEndless War or End This War? The History of Dealiritigation Under Section 4 of the
Endangered Species Act and the Multidistrict Litiga Settlements/ermont Journal of Environmental Law (Vol.
14, Dec. 2013).
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interest groups’ litigation, and this litigationgssure has caused the ESA’s high standards for
listing species to erode.

The ESA'’s high standard for listing is found witlime ESA’s definitions of endangered and
threatened species. The ESA defines an “endarigspsties as one presently in danger of
extinction throughout all or a significant portiohits range’® A “threatened” species is one that
is likely to become an endangered species withén fdreseeable future throughout all or a
significant portion of its rang®.

FWS interprets the phrase “in danger of extinctias™currently on the brink of extinction,” and
courts have upheld this interpretatiynAccordingly, a “threatened species” is one whiclikely

to be placed on the brink of extinction within floeeseeable future throughout all or a significant
portion of its range. In short, by definition, F\igSstatutorily prohibited from listing a species a
threatened absent some demonstration that futtireegan throughout all or a significant portion
of its range is both likely and foreseeable. Apdrts have universally held that the decision to
list a species may not be based on speculation mtent to err on the side of conservation:

Under Section 4, the default position for all speds that they are
not protected under the ESA. A species receiveptbtections of
the ESA only when it is added to the list of thezetd species after
an affirmative determination that it is “likely tiecome endangered
within the foreseeable future.” Although an agenuyst still use
the best available science to make that deterromationner[v.
Burford, 848 F.2d 1441 (9th Cir. 1988)] cannot be reagtire an
agency to “give the benefit of the doubt to thecgg® under Section
4 if the data is uncertain or inconclusive. Suctreading would
require listing a species as threatened if theamyspossibility of it
becoming endangered in the foreseeable futures Wauld result
in all or nearly all species being listed as theaatf:

Unfortunately, FWS has responded to the litigapoessure applied by a handful of groups by
listing more species, subspecies, and populatigmsasts that are healthy, abundant, and even
increasing in population and range based on sp@eultdreats—some of which may occur (or

not) decades in the future. But the ESA does estidw protections based on a finding that species
are being harmed, may be harmed in the futurehairdertain threats are adversely impacting the

216 U.S.C. § 1532(6).

2916 U.S.C. § 1532(20).

30 |In re Polar Bear Endangered Species Act Listing(&)4.itig., 794 F. Supp. 2d 65, 89 (D.D.C. 2011), ai.
nom. In re Polar Bear Endangered Species Act lgsfirbection 4(d) Rule Litig. — MDL No. 199809 F.3d 1 (D.C.
Cir. 2013).

31 Trout Unlimited v. Lohn645 F. Supp. 2d 929, 947 (D. Or. 2005%g also Center for Biological Diversity v.
Lubchencp758 F. Supp. 2d 945, 955 (N.D. Cal. 2010) (figdihe “benefit of the doubt” concept does not apply
the listing context)Oregon Natural Resources Council v. DaléyF. Supp. 2d 1139, 1152 (D. Or. 1998) (ESA
requires a determination as to the likelihood—nathan the mere prospect—that a species will orvat become
endangered in the foreseeable futuF@deration of Fly Fishers v. Daley31 F. Supp. 2d 1158, 1165 (N.D. Cal.
2000) (“The ESA cannot be administered on the bafsspeculation or surmise.”).
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species’ abundance. Listing status is bestoweeldbas the likelihood and foreseeability that the
species will cease to exist.

The Service’s unwillingness to adhere to this highing standard in the face of tremendous
litigation pressure is causing the increase in HS#ngs that the Draft Policy then cites as its
primary justification. The complexity inherent imanaging the conservation of, and mitigating
impacts on over 2,200 listed species is furtherplmaited because FWS is extremely reluctant to
delist any species—even those that have met #fieaf recovery plan goals. Far from justifying
a fundamental restructuring of its conservation amtlgation programs, the ever-increasing
number of listed species signals a need to restrithe Service’s listing program.

The Service’s presumption that the number of lissgzbcies will only increase is an
acknowledgement that FWS has failed to meet the €£@Andate to conserve and recover species,
and that the Service has no expectation of megtagmandate in the future. Not only does this
approach misapply the ESA's listing standards aathte the statute’s conservation mandate, it
actually impedes conservation and recovery.

As of October 17, 2016, a total of 2,271 plant andnal species were listed as endangered or
threatened under the ESAand only 68 species have been remoVedf those 68 species,
roughly half (39) were delisted based on recovéryn most cases, the recovery was widely
attributed to factors other than the species’ wiolm on the ESA’s list of threatened and
endangered speci&s.Even attributing each of 39 recovered specig¢isadESA and the regulatory
protections thereunder, those delistings represeatovery rate of 0.017%—hardly an effective
mechanism for recovery.

There are a number of reasons why listing speoegprbtection under the ESA has resulted in
recovering species only 0.017% of the time. Actwdo a 2007 study iEcological Economics
listing a species under the ESA without allocatimg species significant funding for recovery can
actually be injurious to species on private IdhdThe study hypothesized that the ESA’s “take”
prohibitions under Section 9 can only be effectwken matched with a credible threat of
enforcement—which is very difficult on private lafd Listing can also incentivize some
landowners to make their property less suitablesdgtat for listed species. Different studies have
examined other statutory prohibitions and procesitiiat come into force when a species is listed
under the ESA. Several studies found that thegdation of critical habitat confers no

32 Summary of Listed Species Listed Populations agdWRey PlansU.S.FisH & WILDLIFE SERVICE (Oct. 17, 2016
4:47 PM),http://ecos.fws.gov/tess_public/reports/box-scamart

33 Delisting Report U.S.FisH & WILDLIFE SERVICE, https://ecos.fws.gov/tess_public/reports/delistiegert (last
visited Oct. 17, 2016).

34d.

35 See Jonathan Adler, The Leaky Ark AMERICAN ENTERPRISE INSTITUTE (Oct. 5, 2011),
https://www.aei.org/publication/the-leaky-ark/

36 Paul J. Ferraro, Craig MclIntosh, & Monica Ospifihe Effectiveness of the U.S. Endangered SpecitesArc
Econometric Analysis Using Matching MethpB4 JENVTL. ECON. & MGMT. 245, 246 (2007) (“Our results indicate
that success can be achieved when the ESA is cemhhiith substantial species-specific spendinglistinig in the
absence of funding appears to have adverse comsmpuéor species recovery. This implies that usiogrce
conservation funding in the contentious procesléstihg a species may be less effective than usilgfunding to
promote recovery directly”).

37 Ferrarosupranote 36, at 256.
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conservation benefit on listed specigsNotably, the Department of the Interior has reacthe
same conclusio??. Another study identified a modest conservationefie from the ESA’s
Section 7 consultation requirements, but deeméithé& best among the weak predictors of
recovery.*?

Critically, in all instances where benefits fromstiing were identified, those benefits accrued only
when the listing of the species was accompaniefiibging to develop and implement recovery
plans** Unfortunately, the Service has been unable tot iteeluty to develop and implement
recovery plans for listed species. Of the 2,2&cEs listed on the ESA, roughly half (1,156) have
active Recovery Plarfé. FWS has also struggled to properly fund thosewexy plans: out of
167 taxa with reported species-specific recoverst;018 received less than one-tenth of the
funding called for in their plarfS. In FY2014, FWS spent $162,011,371 on specieseceaton

for 1,474 of the 1,523 listed species within U.S. jurisdictidh. For these 1,474 species, FWS
spent, on average, less than $110,000 per spcidst only is this funding level low, it reflects
a significant downward trend in conservation spegdi The chart below reflects average per-
species conservation spending (in 2007 dollarsh 2607 to 2014—the latest year available.

38 See, e.g.Timothy D. Male & Michael J. BeaMeasuring Progress in US Endangered Species Comisany 8
EcoLoGYLETTERS986, 988 (2005) (“The designation of critical habitas not correlated with improved status”); J.
Alan Clark et al.Improving U.S. Endangered Species Act RecoverysPkeay Findings and Recommendations of
the SCB Recovery Plan Projed@6 GONSERVATIONBIOLOGY 1510, 1515 (Dec. 2002) (“the status trends ofisgec
with designated critical habitat [are] not sigraintly different from those for species with no sdelsignation”).

3 News Release, U.S. Department of the Interior,aigdred Species Act “Broken” — Flood of Litigati@ver
Critical Habitat Hinders Species Conservation (May 28, 2003), available at
https://www.doi.gov/sites/doi.gov/files/archive/n&archive/03 News Releases/030528a fibesignating critical
habitat for species already on the endangeredesphsi provides little conservation benefit tocps”).

40 SeeKatherine E. Gibbs and David J. Curffeptecting Endangered Species: Do the Main Legiaafools Work;?
PLOS ONE (May 2, 2012gvailable athttp://journals.plos.org/plosone/article?id=10.1/giirnal.pone.0035730

41 Madeleine C. Bottrill et alDoes Recovery Planning Improve the Status of Taneat Species144 BoLOGICAL
CONSERVATION 1595 (2011).

42 Summary of Listed Species Listed Populations ami\Rey Planssupranote 32. FWS notes that 19 animal
species are counted more than once because ofistiay as Distinct Population Segments.

43 SeeDaniel M. Evans et alSpecies Recovery In the United States: Increasiadeffectiveness of the Endangered
Species A¢t20 IsSUES INEcoLOGY at 10 (Winter 2016).

44 Forty-nine species received no funding for conston efforts at all.

45 FEDERAL AND STATE ENDANGERED AND THREATENED SPECIESEXPENDITURES FISCAL YEAR 2014, U.SFISH &
WILDLIFE SERVICE at thl. 2, available at https://www.fws.gov/Endangered/esa-
library/pdf/20160302 final FY14 ExpRpt.pfifereinafter ESAXPENDITURESFY2014].

46 ESAEXPENDITURESFY2014,supranote 45, at tbl. 2.
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While somewhat flat appropriations contribute te tdownward trend, it is more directly
attributable to the number of species being listémiportantly, these “average” funding levels
cloak the true extent of FWS’s inability to funccoeery. In 2014, 62% of the listed species in
U.S. jurisdiction received $20,000 or less in cowagon funding from FWS! Twelve species
received only $100 each in conservation fundthg.

While the best available evidence strongly suggestisfunding recovery programs provides the

best opportunity for FWS to meet its conservatioandate and move more species toward
recovery and delisting, litigation pressure hagdird resources away from recovery planning and
implementation. Instead, FWS is increasinglynigtspecies without funding their recovery—and

listing without funding is the only action undeetESA shown to harm at-risk species. This is an
important problem, and the solution to it restsadherence to the ESA’s high listing standard.
The Service’s problem with listing more speciemtitacan manage is not solved by scaling up
compensatory mitigation requirements far beyondtwheaESA, or any other statute, allows. Nor

is it acceptable or permissible for FWS to usestggutory overreach in the listing program as a
justification for overreaching its authority thrduthe imposition of mitigation requirements.

b. The ESA Does Not Authorize or Allow the Draftri@pensatory Mitigation Policy

FWS identifies ESA Sections 7 and 10 as the souofehe Service's authority to require
compensatory mitigation as structured and definedhb Draft Policy*® While both of these
sections contain mechanisms whereby applicantsifiee® can use compensatory mitigation to
offset impacts of their projects on listed spectsctions 7 and 10 cannot be read to require, or
even permit, the use of compensatory mitigatiodesxribed in the Draft Policy. In fact, a close
read of these sections demonstrates that the Ooafipensatory Mitigation Policy plainly exceeds

47T ESAEXPENDITURESFY2014,supranote 45, at tbl. 1.
48 ESAEXPENDITURESFY2014,supranote 45, at tbl. 1.
4981 Fed. Reg. at 61,039, 61,041.
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the Service’s authority under the ESA, and thatDhaft Policy is fundamentally incompatible
with the ESA and the Service’s regulations thereund

Moreover, the Draft Policy is fundamentally at oedth the very purpose of the ESA. The Dratft

Policy is not designed to compensate for the pitlestiverse effects of a project; it requires fees
and land use restrictions without any consideratibrronservation or biological need, and it

dissuades use of the permittee-responsible and-sror mitigation projects that have been most
used and most successful. The Draft Policy citeEHSA for the sole purpose of misappropriating
its powerful land-use and land-access restricti@mg] in doing so, neglects to consider the
fundamental conservation purpose for which the ESpiired those statutory tools be used.

1. Section 7

There are three provisions within Section 7 of SA that FWS relies on to recommend/require
compensatory mitigation as outlined in the Draflid3o

» Section 7(a)(1)
» Section 7(a)(2)
» Section 7(a)(4)

None of these provisions convey FWS the authoutgsested in the Draft Policy. In fact, these
provisions make it clear that the Draft Compensatditigation Policy exceeds the Service’s
authority under the ESA and undermines the ESAsenvation purpose.

Section 7(a)(1) — Section 7(a)(1) requires all fatlagencies, “in consultation with and with the
assistance of [FWS],” to utilize their authoriti#sr the conservation of endangered species and
threatened species . . . .” The Draft Policy statat FWS will use this statutory authority for
“[d]evelopment of landscape-scale conservation amg for listed and at-risk species that are
designed to achieve a net gain in conservatioriferspecies™ but it is unclear how such an
expansive restructuring of the Service’s conseoviadind mitigation programs can be premised on
such a narrow provision.

To begin with, while the Draft Policy cites to Seat 7(a)(1) as validation for the Service’s
authority to require compensatory mitigation fot-fisk species,” the applicability of Section
7(a)(1) isexpresslyimited to “endangered species and threatenedesp&cAt-risk species” are
“candidate species and other unlisted speciesat.risk of becoming a candidate for listing under
the [ESA].’®? FWS cannot credibly interpret a provision expledsniting the Service’s
jurisdiction to listed species as conferring authority over any specias thight someday be
considered for listing.

Secondly, the mandate contained in Section 7(ag&ty with the agencies conferring with FWS.
The Service’s role is merely advisory. Furtherjlevthese agencies are required to utilize their
statutory authorities to help conserve endangemddtaeatened species, contrary to the Service’s
implication, Section 7(a)(1) does not force agenttesubordinate the goals of other statutes they

50 81 Fed. Reg. at 61,039.
5181 Fed. Reg. at 61,058.
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are required to implement to the singular goalaiserving endangered and threatened species.
Nor does Section 7(a)(1) provide federal agenamsadditional authority to undertake or require
conservation activitie® Section 7(a)(1) simply confers federal agencies discretion to
incorporate conservation objectives into decisismdong as the agencies utilize that discretion
within the bounds of their existing statutory auttyo>3

For instance, the United States Court of Appealsthe Fifth Circuit invalidated EPA’s
disapproval of Louisiana’s National Pollution Disege Elimination System (NPDES) permitting
program because it illegally established condititinprotect endangered or threatened spéties.
The court reasoned that the EPA must manage itsB$Program consistent with the criteria
contained in the Clean Water Act (CWA), and thatatld not add conditions pursuant to the
ESA> This same construct would apply for each of #wefal agencies FWS envisions will
mandate new compensatory mitigation programs uth@eDraft Policy. BLM, for instance, must
continue to manage land “on the basis of multigie and sustained yield” pursuant to FLPRRA.
Section 7(a)(1) does not authorize BLM to aband®multiple use mandate to manage lands for
a single purpose under its jurisdiction throughntiacape-scale conservation programs . . .
designed to achieve net gain.”

Nor does Section 7(a)(1) allow FWS to compel oroemage federal agencies to abandon some of
the most well-used and successful mitigation mechas in favor of conservation banking,
advance mitigation requirements, or mandatory gagpeommitments—each of which is aimed
more toward constraint than conservation. Shaomaitigation measures, which the Draft Policy
expressly disfavor¥, have been successful because they can be reagilgmented and are
appropriate when used to mitigate short-term inmgaépplicants should not be required to
purchase advance perpetual conservation credigigate short-term or temporary impacts. The
Draft Policy’s requirements to do so have no bas®nservation and can be more appropriately
characterized as user fees.

In sum, Section 7(a)(1) requires agencies to findgs to use their statutory authorities to help
conserve endangered and threatened species,dmgsitnot provide a means by which FWS can
commandeer the various agencies to protect botbdliend unlisted species, impose use
restrictions across expansive landscapes, and reeqagency decisions to result in “net
conservation gain.” Far from authorizing the e)ga® mitigation program outlined in the Draft
Compensatory Mitigation Policy, Section 7(a)(1)sgty circumscribes the Service’s authority.
FWS’s suggestions otherwise are arbitrary, capugiand in clear conflict with the ESA.

52 Platte River Whooping Crane Critical Habitat Maifftrust v. Fed. Energy Regulatory Com@62 F.2d 27, 33
(D.C. Cir 1992);Seattle Audubon Soc'y v. Lye®31 F. Supp. 1291, 1314 (W.D. WA. 1994).

53 Strahan v. Linnon967 F. Supp. 581, 596 (D. Mass. 1997) (the ES#eédchot mandate particular actions be taken
by federal agencies to implement section 7(a)(BH8wksbill Sea Turtle v. Federal Emergency Managemhgeancy

11 F. Supp. 2d 529 (D. VI 1998) (quotistrahar); Coalition for Sustainable Res. v. Forest Servite F. Supp. 2d.
1303 (D. WY 2003) (Discretion “abundant”).

54 American Forest and Paper Ass’n v. US ERB7 F.3d 291 (5th Cir. 1998).

55 American Forest and Paper Ass37 F.3d 291.

%643 U.S.C. § 1701(a)(7).

5781 Fed. Reg. at 61,048.
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Section 7(a)(2) — Section 7(a)(2) requires thathefdleral agency “insure that any action
authorized, funded, or carried out, by such agencyis not likely to jeopardize the continued
existence of any endangered or threatened speciagsalt in the destruction or adverse
modification of [critical] habitat® In a Section 7(a)(2) consultation, FWS preparb®gical
opinion to explain and document its determinatibthe potential impact of the federal action on
the species or its habitat.

“No Jeopardy/No Adverse Modification” Finding — Factions that are not likely to
jeopardize listed species or cause adverse motficaf critical habitat, but that may nonetheless
result in incidental take of listed species, thevise will include an incidental take statement3)T
in the biological opinion that specifies: (1) thapiact of the incidental taking on species; (2)
“reasonable and prudent measures that the Secretersiders necessary or appropriate to
minimize such impact;” and (3) measures, if anygeassary to comply with the Marine Mammal
Protection Act. (MMPAY® The ITS also includes “terms and conditions” maplement the
measure§’

Reasonable and prudent measures (RPM) are defméth@se actions the Director believes
necessary or appropriate to minimize the impaats, amount or extent, of incidental také.”
While FWS has some discretion to design the elesnehtin ITS, they must be commensurate
with and proportional to the impacts associateth Wit actiorf? Additionally, “[rJeasonable and
prudent measures, along with the terms and congitioat implement them, cannot alter the basic
design, location, scope, duration, or timing of deion and may involve only minor changé&3.”

The Draft Policy interprets these statutory andul&gry provisions—requiringonly the
minimization of potential impacts—as allowing FWS to requirempensatory mitigation
sufficient tofully offset allpotential impacts of the proposed actswell as the impacts of threats
wholly unrelated to the proposed actifnIn doing so, FWS ignores the full purpose of ®ect
7(a)(2) within the ESA.

Section 7(a)(2) requires FWS to assist agenciedentifying and balancing the needs of listed
species with the expectation that the non-jeopaugliaction will be permitted to continue. FWS
must strike this balance by setting the “price’tlodé ITS as the cost of undertaking reasonable
efforts to reduce potential impacts to listed speciThe Draft Policy undermines this balance by
failing to recognize that, under Section 7(a)(2] tre Service’s implementing regulations, a non-

58 The ESA Section 7 regulations define "jeopardhz ¢ontinued existence of’ as “to engage in aroadiat

reasonably would be expected, directly or indisedib reduce appreciably the likelihood of both guevival and

recovery of a listed species in the wild by redgdhe reproduction, numbers, or distribution oftthigecies.” 50
C.F.R. 8 402.02 (emphasis added). “Destructicadeerse modification” is defined as “a direct atiract alteration
that appreciably diminishes the value of criticabtiat for the conservation of a listed species0’' C.F.R. § 402.02
(emphasis added). Accordingly, the ESA allows fdioms that may “reduce” the likelihood of surviaadd recovery
of a listed species and that may “diminish” criticabitat—it is only when that reduction or dimimisent becomes
“appreciable” that it rises to the level of jeopamtt adverse modification of critical habitat.

916 U.S.C. § 1536(b)(4).

€016 U.S.C. § 1536(b)(4).

6150 C.F.R. § 402.02.

6250 C.F.R. § 402.14.

6350 C.F.R. § 402.14(i)(2).

6481 Fed. Reg. at 61,040.
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jeopardizing action may have some impact on lisigeties and critical habitat, and may result in
incidental take of listed species. The “pricetlué ITS issued under the Draft Policy becomes the
full costof all potential impacts from the proposed actjplns additional costs to protect the listed
species from threats unrelated to the proposedracti

The Draft Compensatory Mitigation Policy’s “no ress/net gain,” additionality, and mitigation
ratio requirements fundamentally and impermissibignge the Service’s role, and the applicants’
burden, under Section 7(a)(2). Any federal progglicants and proponents seeking an ITS could
and likely will be required to shoulder a portioiFWS’s duty to protect and conserve endangered
and threatened species. Under the Draft Polieybtinden assigned to those seeking an ITS under
Section 7(a)(2) would no longer be designed to fmire” impacts and need not be commensurate
with or proportionate to the anticipated impacthef project. The Draft Policy would permit FWS
broad discretion to require compensatory mitigaéiblevels completely unmoored to the potential
impact of the proposed project and could requing @arty seeking an ITS to fund conservation
efforts unrelated to their proposed action.

In the context of Section 7(a)(2), the Draft Congsory Mitigation Policy and its requirements
for “no net loss/net gain,” additionality, landseagcale mitigation, and advance mitigation
essentially mandate conservation banking (that oragnay not be available) and establish a
clear—and impermissible—new fee structure for ITS:

* To increase the likelihood that FWS will determan@roposed action will not jeopardize
a listed species, project applicants will needdgehcompensatory mitigation in place at
least prior to the permitted activity, and evemdtvance of applying for the perrfit.

* The compensatory mitigation will be required toeext well beyond the proposed action
area because of the Draft Policy’s requirements mdscape-scale mitigation,
additionality and mitigation that exceeds what ecessary to minimize the potential
impact of the proposed actih.

» Because the compensatory mitigation will need o advance of the permit/impact,
be part of a landscape-scale mitigation program, @movide disproportionately more
conservation than necessary to offset the propaséidn, purchasing credits from an
existing conservation bank is likely to be the oofgtion for most parties seeking an ITS
under Section 7(a)(2).

The credits that project applicants will be reqdite purchase from conservation banks essentially
become application fees, the proceeds of which demdervation efforts unrelated to the proposed
action and outside the proposed action area. Tieeseare not designed to “minimize” impacts,
are not commensurate with or proportional to theaats associated with the actfSrgand are not

6581 Fed. Reg. at 61,041.
66 81 Fed. Reg. at 61,041.
6750 C.F.R. § 402.14.
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“minor changes® to the scope and design of the proposed aéliohhis misuse of authority is
even more conspicuous when applied to situationsrevipermittees are required to provide
perpetual protections for projects with, at mokgrsterm or ephemeral impacts. Because these
provisions of the Draft Policy are fundamentallgompatible with, and impermissible under the
ESA and the Service’s implementing regulationsy theust be withdrawn. FWS should be
encouraging use of all tools in the conservatiool twox, and not any particular mitigation
mechanism.

“Jeopardy/Adverse Modification” Finding — When BWssues a finding of jeopardy or
adverse modification of critical habitat under S®ti7(a)(2) for a listed species or under Section
7(a)(4), for proposed species/critical habitat ®ervice includes Reasonable and Prudent
Alternatives (RPAs) that avoid jeopardizing the towred existence of the species or
destroying/adversely modifying critical habifdt As with Resource Management Plans (RPMs),
RPAs cannot alter the basic design, location, scdpeation, or timing of the action and may
involve only minor change$. RPAs can also only be applied to avoid or offset presumed
impacts of the proposed actiéh. Agencies can only adopt or require RPAs to thergxthe
alternatives are consistent with the agenciestiagsuthorities and are shown to be economically
and technologically feasiblg.

While the Draft Policy correctly states that RPAs include compensatory mitigatiéhit errs in
suggesting that FWS can mandate compensatory tistigand further errs in suggesting that
RPAs can be used to conscript applicants into atitig impacts unrelated to the “intended
purpose of the action.” RPAs are not generalizetservation obligations that can be imposed on
all parties’ pursuing proposed actions that maygedize listed species or destroy/adversely
modify critical habitat. RPAs are designed solayoffset the impacts anticipated from the
proposed project, and may only be implemented akitde and if consistent with the federal
agency’s legal authority. Under Sections 7(a)(®) &(a)(4), RPAs can only be required to offset
impacts on species that are listed or proposee tsted or on critical habitat that is designated
or proposed to be designated. To the extent tr@tDrraft Compensatory Mitigation Policy
suggests otherwise, it is in violation of the ES®@ éhe Service’s implementing regulations.

2. Section 10
Section 10(a)(1)(B) of the ESA requires that inotddtake permits (ITP) issued by FWS be based

on a finding that the permit applicants will “miniee and mitigate” the impacts of the proposed
taking “to the maximum extent practicabl@.” No part of this statute gives FWS authority to

€850 C.F.R. § 402.14(i)(2).

% Indeed, the Draft Policy could have avoided tlésfactofee structure by allowing compensatory options tieed
not be tied to land restrictions. Research andathn are important components of conservationcatt provide
applicants alternatives to conservation banks, BMS suggests research and education can only ke ase
compensation in “rare circumstances.” 81 Fed. Be§1,049.

7081 Fed. Reg. at 61,040.

150 C.F.R. § 402.14(i)(2).

250 C.F.R. § 402.02.

350 C.F.R. § 402.02.

7481 Fed. Reg. at 61,040.

S ESA § 10(a)(1)(B)(ii).
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impose measures that will result in a “net gain™mo net loss.” Nor does this provision allow
FWS to disfavor short-term mitigation as compermsatior short-term impacts. Rather, the
Service can only ensure that the applicant minima® mitigates the impact on listed species “to
the maximum extent practicablé&.”

The absence of authority to require a “net consemvagain” or “additionality” from incidental
take permit applicants under section 10(a)(1)(B)nderscored by the ESA’s legislative history.
A draft version of the ESA contained a requirentbat Habitat Conservation Plans (HCPs) yield
a benefit for species by “promot[ing] the conseibmtof listed species or critical habitdt.”
Congress, however, elected to only require that H@mMnimize and mitigate” the impacts of a
taking “to the maximum extent practicablé.” Congress’s clear and documented choice in this
respect confirms that it never intended to prorhallitmpacts or allow FWS to require mitigation
that produces a “net conservation gain.” The DRadticy ignores Congress’s intent and the
standards Congress incorporated into the ESA.

The Draft Policy not only departs from the Servicstatutory mandates, it departs from the
Service’s existing interpretation of these statytoandates. The Service’s Habitat Conservation
Planning Handbook, which has been in effect forlgezd years, expressly recognizes that “[n]o
explicit provision of the ESA or its implementinggulations requires that an HCP must result in
a net benefit to affected speci€8.”As a result, the Service repeatedly emphasizasittimay
only encourage minimization and mitigation meastinasyield a “net benefit” but cannot require
such measures:

* “Wherever feasible, the FWS and NMFS shoatttourageHCPs that result in a ‘net
benefit’ to the species?

» “During the HCP development phase, the ServicesldHme prepared to advise section 10
applicants on . . . [p]roject modifications thatwieb minimize take and reduce impacts, or,
ideally, and with concurrence of the applicawhuld generate an overall measurable net
benefit to the affected speci€&.”

* “[Alpplicants should beencouragedo develop HCPs that produce a net positive effect
for the species or contribute to recovery plan cijes.®?

Therefore, the language of the ESA, its legislahigtory, and the Service’s interpretations of the
Act in its Habitat Conservation Planning Handboekndnstrate that the Service may not require
mitigation that yields a “net conservation gain™po net loss” from applicants for incidental take
permits. The Service cannot ignore Congress’siipstatutory directive when implementing the
ESA or abandon without explanation its long-heltknpretation of that directive. The Service

76 ESA § 10(a)(1)(B)(ii).

7 SeeS. 2309, 97th Cong. § 7(0)(1)(A) (as introducedy.\38, 1982).

8 Seel6 U.S.C. § 1539(a)(2)(A)(ii).

" FWS and National Marine Fisheries, Habitat Consttom Planning Handbook 3-21 (1996).

80 FWS and National Marine Fisheries, Habitat Corséom Planning Handboakt 3-21 (emphasis added).
81 FWS and National Marine Fisheries, Habitat Constom Planning Handboadkt 3-7 (emphasis added).
82 FWS and National Marine Fisheries, Habitat Conatom Planning Handboadkt 3-20 (emphasis added).
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may not apply the Draft Policy to incidental talemits under Section 10(a)(1)(B) and associated
HCPs. The Draft Policy is impermissible under 8exvice’s authorizing statute, and must be
withdrawn.

VI. Key Elements of the Draft Compensatory Mitigation Rlicy Violate Multiple Statutes
and Regulations

The preceding discussion explains how the Draficliya$ fundamentally incompatible with the
precise subsections of the ESA under which FWSasphke Draft Policy to be utilized. Sections
7 and 10, however, are not the only statutory &tiohs on the Service’s ability to recommend
and require compensatory mitigation as outlinethenDraft Policy. Key elements of the Draft
Compensatory Mitigation Policy violate multiple &rdl statutes and provisions of the ESA other
than Sections 7 and 10.

a. No Net Loss/Net Gain

The Draft Policy’s “no net loss/net gain” requirarnte are arguably the most legally suspect
element of the revisions proposed by FWS. Thedsachderstand and share the Service’s desire
to seek out and incentivize superior levels of eovetion benefit/gain. These interests, however,
do not relieve FWS of the practical constraintsosgd by numerous statutes and regulations.

1. Marine Mammal Protection Act

The mitigation goals of “net conservation gain” aimb net loss” are inconsistent with the
standards for authorizing incidental take undeiPA, which allows some impact on marine
mammal species or stock. Section 101(a)(5) of NMPA directs that, upon request, the
Secretary allow incidental taking of small numbefsmarine mammals of a species or stock
during periods as long as five years if certaincpoures and requirements are met. These
requirements include: (1) a finding by the Secrethat “the total of such taking during each
five-year (or less) period concerned will have gliggble impact on such species or stock”; (2)
a finding by the Secretary that “the total of suaking during each five-year (or less) period
concerned . . . will not have an unmitigable adeenspact on the availability of such species or
stock for taking for subsistence uses”; and (3ul&gpns setting forth “means of effecting the
lease practicable adverse impact on such specietook and its habitat,” as well as other
requirement$® FWS will issue Letters of Authorization (LOAs)thauthorize specific activities
upon a determination that the level of taking Wi consistent with the findings made for the
total allowable taking? Thus, through the MMPA, Congress specificallpaid incidental takes
of marine mammals, and allowed those incidentadgak result in adverse impacts so long as
they were not “unmitigable.”

The Service’s regulations interpreting the MMP Amiba deviate from Congress’ clear intent. The
Service has defined “negligible impact” as an intptwat cannot be reasonably expected to, and
is not reasonably likely to, adversely affect thedes or stock through effects on annual rates of

8216 U.S.C. § 1371(a)(5)(A).
8450 C.F.R. § 18.27()(2).
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recruitment or survival® Thus, the Service has recognized that incidetated of marine
mammals may have some, albeit negligible, net inmjgespecies or stock. Although the Service’s
definition of “unmitigable adverse impact” recogeszthat FWS may require mitigatiéh;net
conservation gain” and “no net loss” are not therafive standard¥. In the preamble to the
final rule defining “unmitigable adverse impact,MS explained that this standard “does not
require the elimination of adverse impacts, onlytigation sufficient to meet subsistence
requirements®®

Because Congress recognized that the incidentalgald marine mammals could have some
albeit minor impacts on species or stock, the goafget conservation gain” and “no net loss”
are inconsistent with the standards for authoriaigdental take under the MMPR.

2. Fish and Wildlife Coordination Act

FWS cites the Fish and Wildlife Coordination AcCYWEA) as providing authority for the Draft
Policy and presumably for the “no net loss/net gegquirements proposed theréthThe FWCA,
however, cannot be interpreted to require compengatitigation of this magnitude. The FWCA
expressly requires that wildlife conservation shatieive tqual consideration . . with other
features of water-resource development program®! .Courts have interpreted the FWCA as
requiring agencies to consult with federal andestatdlife agencies prior to authorizing a project
impacting water resourcé$,but have never interpreted “equal consideratios” raquiring
anything more than what the phrase’s plain measimggests.

Under the FWCA, agencies have authorized, and €cwave upheld, projects that adversely
impact listed species and their habffatBecause the FWCA allows for authorization of potg
adversely impacting species and habitat and be¢he$8VCA does not allow agencies (including
FWS) to give unequal weight to conservation consitiens, the Draft Policy’s “no net loss/net
gain” requirements are impermissible under the FWCA

3. Clean Water Act
The Draft Policy’s “no net loss/net gain” requirameare inconsistent with the U.S. Army Corps

of Engineers (USACE) regulations implementing sec#404 of the Clean Water A¥t.These
regulations require compensatory mitigation “toseff environmental losses resulting from

850 C.F.R. § 18.27(c).

850 C.F.R§ 18.27(c)

87 Seel6 U.S.C. § 1371(a)(5)(D)(i).

8 54 Fed. Reg. 40,338, 40,344 (Sept. 29, 1989).

8 |n the Draft Compensatory Mitigation Policy ane tdarch 8, 2016 Draft Mitigation Policy, the Seevisuggests
that it will recommend but not require mitigatiamytield “net conservation gain” or “no net loss.% Aliscussed in
subsection-VI.b. below, the Service’s assertiomsumrdermined by the mandatory nature of the “aofthiity” and
mitigation requirements.

%081 Fed. Reg. at 61,035, 36.

9116 U.S.C. § 661 (emphasis added).

92 Confederated Tribes and Bands v. FER@6 F.2d 466 (9Cir. 1984).

9 See Northwest Resource Information Center, Indovthwest Power & Conservation CoundB0 F.3d 1008 {9
Cir. 2013).

9433 U.S.C. § 13445e€33 C.F.R. part 332 (2015).
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unavoidable impacts to waters of the United StatesAs such, the regulations impose a ‘no net
loss’ standard, requiring that the “amount of regdiicompensatory mitigation must be, to the
extent practicable, sufficient to replace lost digusesource functions’® When establishing
compensatory mitigation requirements, the USACEs @eséwatershed approach” that considers
impacts to species and their habitats, among d¢dloewrs®’

The Service’s “net conservation gain” requiremeniniconsistent and incompatible with the
USACE’s requirement of no net loss of wetlands.e Thaft Policy both duplicates and adds to
the USACE’s mitigation requirements. The Draft iPplduplicates the USACE’s mitigation
requirements because, when evaluating compensatdgryation requirements, the USACE
considers species and their habif4t3.hus, the Draft Policy would require that propotseoffer
compensatory mitigation to offset impacts that addressed by the USACE’s required
mitigation.

Additionally, the Draft Policy would increase thmaunt of compensatory mitigation otherwise
required by the USACE's regulations to yield a “nehservation gain.” This increase places the
Draft Policy in direct conflict with the usage rdafions. Therefore, the Service's “net
conservation gain” goal is inconsistent with, amghérmissible under, the USACE’s regulations
implementing the Clean Water Act.

4, Various Multiple Use Statutes

The essential premise of the Draft Policy, andipalerly the “no net loss/net gain requirements”
is that the Service's conservation mandate alloWSHo disturb the balancing of interests
required under various multiple use statutes. Phasnise is incorrect and impermissible.

Although the ESA, Migratory Bird Treaty Act (MBTA)he Eagle Act, and MMPA impose on the
Service a heightened obligation to protect trusbueces, many of the other statutes the Service
cites as authority for the Draft Policy requirettbanservation be balanced with other land and
resource uses. For instance:

» The Federal Power Act allows the Federal EnergyuRégry Commission to decline to
adopt recommendations of the Sendge;

* The Outer Continental Shelf Lands Act affords tleevi8e only a commenting role on
applications for dredge and fill permits when Smeff consultation is not requiré®fand,

* FLPMA declares national policy that the public lam& managed “on the basis of multiple
use and sustained yielé??

%33 C.F.R§ 332.3(a)(1), (2).
% |d. § 332.3(f).

971d. § 332.3(c)(1), (2).

%33 U.S.C. § 332.3(c)(2).

% 16 U.S.C. § 803(j).

10033 U.S.C. § 1344(m).
10143 U.S.C. § 1701(a)(7).
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The Draft Policy fails to recognize these statutdingctives and does not balance conservation
with principles of multiple use. In fact, aspecfshe Draft Policy like the “no net loss/net gain,
additionality, and mitigation ratio requirementsynmet serve conservation goals at all. Because
these provisions impermissibly disrupt the balames@dated by various multiple use statutes, they
must be withdrawn.

5. Council on Environmental Quality (CEQ) Regulaton

The Draft Compensatory Mitigation Policy citeshe Council on Environmental Quality’s (CEQ)
regulations under the National Environmental PoAcy (NEPA) as providing authority for the
policy and several of its key elemeit$. These regulations, however, demonstrate that the
compensatory mitigation applicable to NEPA revieasnot be interpreted to require “net gain/no
net loss.” Under CEQ’s regulations, compensatoitygation need only compensate “for the
impact [of the action] by replacing or providing bstitute resources or environment&”
Compensatory mitigation under the CEQ regulatigrsarither aimed at “repairing, rehabilitating,
and restoring the affected environmet¥” In crafting these regulations, CEQ preserved the
ordinary meaning of the word “compensatory” as anterbalance to adverse impacts, and
preserved Congress’s intent in drafting NEPA temetuce adverse impacts to the environment.

The Draft Policy’'s “net gain/no net loss” mandategjuire far more than compensation,
restoration, or rehabilitation of the adverse intpad a proposed project. These mandates require
permittees and applicants to improve the statispeties to levels dictated by FWS and without
regard to the potential adverse impact of the ptojeThe “net gain/no net loss” mandate cannot
be interpreted as a goal of “compensatory mitigétionder NEPA, CEQ’s regulations, or any
statute referenced above because the “net gaietrioss” mandate is not designed to compensate
for losses and because it bears no relationshgmyoadverse impact caused by those that FWS
would require to/recommend undertake compensataiyation. The Draft Policy’s “net gain/no
net loss” mandate is nothing more than a fee tN46 Fntends to impose on any entity with a
project potentially impacting species. Because M&Sno authority to impose such a fee, and in
fact is prohibited from imposing such a fee undangnstatutes, the Draft Policy’s “net gain/no
net loss” mandate should be withdraifn.

10281 Fed. Reg. at 61,033, 61,035, 61,048, 61,058)%, 61,060.

10340 C.F.R. § 1508.20(d).

10440 C.F.R. § 1508.20(c).

105 The Service may not condition the approval ofrallase permit on a “net conservation gain” standtdout
risking a compensable taking under the Fifth Ameawinof the U.S. Constitution. The U.S. SupremerCloas held
that a compensable taking occurs when the goverihecoenlitions approval of a land use permit on tadichtion of
property or money to the public unless there isi@xtis” and “rough proportionality” between the gowaent’s
requirements and the impacts of the proposed lardKioontz v. St. Johns River Water Mgmt. DiST0 U.S. __,
133 S. Ct. 2586, 2595 (2013P)plan v. City of Tigard512 U.S. 374, 391 (1994)ollan v. Cal. Coastal Comm'n
483 U.S. 825, 837 (1987). The Supreme Court rembtmat “[e]xtortionate demands for property in thed-use
permitting context run afoul of the Takings Claums®# because they take property but because thegrimssibly
burden the right not to have property taken withostt compensation.Koontz 133 S. Ct. at 2589-90. A requirement
that a project proponent provide mitigation tha&igs a “net conservation benefit” would result ic@mpensable
taking because it requires a proponent to provideemmitigation than necessary to offset an impdtte amount of
mitigation therefore lacks a “rough proportiondlitp the impact, leading to a compensable takifidpe Service
should not adopt a compensatory mitigation polf@t tcan lead to compensable takingseExecutive Order No.
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b. Additionality and Mitigation Ratios

The Draft Compensatory Mitigation Policy’s overdlhet gain/no net loss” mandate is
implemented through strict “additionality” requirents and mitigation ratios that are weighted to
achieve policy objectives quite distinct from comwsgéion and compensation. These policy
objectives aim to discontinue use of permittee-sasgble mitigation in favor of broad landscape-
scale conservation banking regardless of the velainhavailability of conservation banks (or
complete unavailability in states like Alaska) amihout consideration of whether added costs
and complexity decrease the level of participatiboompensatory mitigation. Because these are
strict and inflexible requirements for compensatmitigation and because they are not grounded
on accepted notions of conservation or compensatio@ additionality requirements and
mitigation ratio directives are impermissible andsinbe withdrawn.

1. Additionality

The Draft Policy directs that “[clompensatory miigpn must provide benefits beyond what
would otherwise have occurred through routine quired practices or actions or obligations
required through legal authorities or contractugkamentst®® The Draft Policy characterizes
this requirement as an “additionality” requirem&tithut it does so in a way that creates an entirely
new and impermissible compensatory mitigation negquent.

Current FWS policies and the Draft Compensatoryigdiion Policy define “additionality” as
“conservation benefits of a compensatory mitigatneasure that improve upon the baseline
conditions of the impacted resources and theireglgervices, and functions in a manner that is
demonstrably new and would not have occurred witmaicompensatory mitigation measut&”
Under existing FWS policy, the Service need onlgertake aconsiderationof additionality in
assessing landscape-scale approat¥ieshe Draft Policy, on the other hand, makes aolalitiity
amandatory componeiotf compensatory mitigation by requiring that “[ojpensatory mitigation
mustprovide benefit beyond what would otherwise haveuoed . . .*1°

In addition to converting a factor to be examinedcompensatory mitigation decisions into a
mandatory factor of all compensatory mitigation heusms, the Draft Policy shifts the baseline
from which “additionality” is measured, and in dgiso, severs the concept of additionality from
its biological underpinnings. Under the Servicesisting policies, “additionality” is the
improvement upon the baseline conditions of theisgeor habitat—it is a measure of biological
or ecological improvement. Under the Draft Pqlisgwever, “additionality” is the improvement
on baseline regulations or contractual obligati¢tieenefits beyond what those that would
otherwise have occurred through routine or requmettices or actions or obligations required
through legal authorities or contractual agreem@nté The difference between these baselines

12630, 53 Fed. Reg. 8859 (Mar. 15, 1988) (directiveg agencies “should review their actions cahefid prevent
unnecessary takings”).

106 81 Fed. Reg. at 61,037.

10781 Fed. Reg. at 61,037.

108 Departmental Manual 600 DM 6; 81 Fed. Reg. at®i,0

109 Departmental Manual 600 DM 6.

11081 Fed. Reg. at 61,037 (emphasis added).

11181 Fed. Reg. at 61,037.
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is immensely important because it shows that trettolicy’s baseline bears no relationship to
conservation or compensation.

Consider a circumstance where applicants for teargarse permits are already required to not
only remediate the impact area to pre-use conditibat also reseed the area to propagate plant
species beneficial to the target species and/ooverany invasive species encountered. Under
the Service’s existing policies, the requiremeriteaaly imposed in this area would qualify as
“additionality” because they improve upon the bgal or ecological baseline. Under the Draft
Policy, however, the existing requirements reprebaseline conditions whianustbe improved
upon through compensatory mitigation. Indeed, urde Draft Policy,any existing protection
provided by statute, regulation, contract, or othee isper seinsufficient. Under the Draft Policy,
“additionality” means that compensatory mitigatimast require something more than what may
already fully compensate for the impact of a pregbsction or improve the status of the
species/habitat. As such, it ceases to be comfmagisaAnd, because the Draft Policy would apply
the “additionality” requirement as a formulaic “+1dn existing protections regardless of
conservation need, it ceases to further any credibhservation goal, and it violates the ESA’s
requirement that determinations such as these $edban the best scientific and commercial
information available. There is no scientific Isafir an “additionality” requirement that must be
applied without any consideration of the sufficiginé existing protections or needs of the species.

The Draft Policy’s interpretation of additionaligiso violates FLPMA and other statutes with

multiple use mandates because the interpretaties dat allow for the balancing of multiple uses.

The Draft Policy states that compensatory mitigatimust always require more land use

constraints and protections regardless of theaeffcy of the status quo and without consideration
of the amount of mitigation required to offset thgacts of the proposed action.

Further, the Draft Policy’s statement that addaidy will be very difficult to demonstrate on
public lands indicates that additionality requirensewill be used for federal control over private
lands!'? If compensatory mitigation will be required fopeoposed action on public land and the
compensatory mitigation will require additionalitiyat cannot be demonstrated on public land,
then permittees’/applicants’ only option is to destwate additionality with protections on private
land. Regardless of whether these protections pae on the permittee’s land or are obtained
through the purchase of credits from a conservdiank, the result is the same—FWS is claiming
authority to direct private actions on private land

2. Mitigation Ratios

The Draft Policy’s discussion of mitigation ratiaéso makes clear that its requirements for
compensatory mitigation serve goals entirely dettfrom conservation objectives. Section 6.6.4
of the Draft Policy states that “[m]itigation ragican be used as a risk-management tool to address
uncertainty, ensure durabilitgy implement policy decisions to meet the net gaino net loss
goal’*'3 As such, the Draft Policy characterizes its ‘g@in/no net loss” requirements as policy

11281 Fed. Reg. at 61,038.
11381 Fed. Reg. at 61,046.
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objectives separate and distinct from the consenvabbjectives FWS elsewhere claims as
justification for this actiord*

Similarly, the Draft Policy identifies eight biol@gl and conservation-based factors that should
be considered in adjusting mitigation rattés.Each of these eight factors attempts to assess th
nature and extent of the impacts of the proposadra@nd therefore the nature and extent of the
mitigation necessary to compensate for impacts hef proposed actio® These eight
conservation-basecbnsiderations, however, are followed by two fagtbatbear no relationship

to compensatory mitigation and which can only leewad as putting a thumb on the scale in favor
of conservation banking and furthering constrammsccess to public lands for reasons unrelated
to conservatioAl’

The first policy factor states that:

Mitigation ratios can be adjusted to achieve coret@n goals. For example,
mitigation ratios may be adjusted upward to createncentive for avoidance of
impacts in areas dfigh conservation concel(e.g, zoned approach). Or they may
be adjusted downward to provide an incentive fovjgmt applicants to use
conservation banks or in-lieu fee programs thatseore habitat ifigh priority
conservation areasather than permittee-responsible mitigatiot!s. .

While the Draft Policy asserts that this factonisurtherance of conservation goals, there itlitt
to suggest it has anything to do with conservatidbhe phrases “high conservation concern” and
“high priority conservation areas” are not defing@aywhere within the Draft Policy. Absent
definitions for these phrases, “high conservationcern” and “high priority conservation areas”
could be interpreted by FWS or other agenciesléavahe use of heavily weighted compensatory
mitigation ratios to extract protections for, amedtrict access to, scenic areas, areas of historica
significance, or any area a federal agency dewirpsotect regardless of the presence of listed or
proposed species or of designated or proposedatttabitat. It is indeed noteworthy that FWS
declined to use the well-known statutory definit@fricritical habitat” in favor of two phrases that
would allow FWS and agencies broad authority tagihemitigation ratios to effectuate land-use
or development restrictions. It is not even cleaw these particular designations satisfy the
Service’s conservation goals or how preservatiothese areas compensates for impacts.

The second policy factor states that, “[m]itigati@atios may also be adjusted upward to move
from a no net loss goal to a net gain gd&l.”In this instance, the Draft Policy makes no afiem
to characterize the “net gain goal’ as in furthemmf conservation or as a mechanism for
compensating for impacts from a proposed actimstebd, the “net gain goal’ and the mitigation
ratios that would facilitate that goal are desigteedontrol land use and land-use industries—they
are not designed to compensate for the impactsaggsed actions. They are federal zoning

114 aAdditionally, FWS suggests that it will increaséigation ratios in response to uncertainty, whefeict adaptive
management can and should be used when new péaegvscience becomes available.

11581 Fed. Reg. at 61,046.

11681 Fed. Reg. at 61,046.

11781 Fed. Reg. at 61,046.

11881 Fed. Reg. at 61,046 (emphasis added).

11981 Fed. Reg. at 61,046.
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requirements which cannot be read in harmony WitRNMFA or other statutes with multiple use
mandates. These ratios have no scientific basts @ursue no identifiable biological or
compensatory goals, and are therefore impermissiider the ESA.

Indeed, because these policy factors (and the dicdbfactors) all appear to address large-scale,
programmatic mitigation delivery systems, they @@ burdensome for individual projects that
represent the lion’s share of existing compensatatigation projects and the readily available
and tangible benefits they provide. This Draft i®oltherefore profoundly undermines
conservation. Because these interrelated requiresnfier “no net loss/net gain,” additionality, and
policy-driven mitigation ratios are the foundatiohthe Draft Compensatory Mitigation Policy,
FWS must withdraw the entire Draft Policy and rdditaconsistent with the Service’s existing
and prescribed authority.

C. Advance Mitigation Requirements and Implemeatati

The Draft Compensatory Mitigation Policy instrudtsat compensatory mitigation should be
implemented in advance of actions adversely impgcthe species or critical habitaf. No
statutory or regulatory authority, however, allo®&/S to delay approval of a permit or action
while mitigation is implemented. In attemptingcnfer to itself the authority to require advance
mitigation, FWS is creating a framework that couldefinitely delay commencement of lawful
development projects and dissuade use of permiggsensible mitigation in favor of
conservation banks that may or may not be available

There are a myriad of circumstances that couldyddte implementation of compensatory
mitigation, ranging from seasonal restrictions oidhfe to the lack of lands available for
compensatory mitigation. This requirement essbytigrioritizes implementation of
compensatory mitigation over the initiation of a@egeral or private action for which mitigation
is necessary, regardless of the circumstance (eweremergency). And, in doing so, it
impermissibly upsets the balancing of multiple u$es is required by FLPMA and other statutes.
Additionally, the Draft Policy seeks to require quansatory mitigation to be in place before the
start of the project triggering the need to undertaompensatory mitigation, but it may also
require a positive biological response to the ratiign to be measured before the project can be
initiated*?* Under Section 6.6.3 of the Draft Policy, FWS maghibit the release of credits from
a compensatory mitigation project until specifiafpemance criteria are mét> Performance
criteria are “observable or measurable administeaind ecological (physical, chemical, or
biological) attributes that are used to determin@ compensatory mitigation project meets the
agreed upon conservation objectivés.”

Using performance criteria as triggers for theaséeof credits is immensely problematic because
the ability to proceed with a proposed action snpised on factors outside of the control of the
party seeking the permit. Even a well-executedgatiion project can fail to result in a positive
ecological or biological response. Threatenedeardhngered species are rarely in peril because

12081 Fed. Reg. at 61,038.
12181 Fed. Reg. at 61,038.
12281 Fed. Reg. at 61,045.
12381 Fed. Reg. at 61,060.
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of a single threat or a single type of threat, aciibns that remove or mitigate a single threat can
seldom be expected to result in a positive biolalgiesponse, much less an immediate response.
And, in many cases, positive responses are not\aide or measurable. FWS lists numerous
species for which habitat modification is a proxyr fa threat because it is impossible or
impracticable to survey the species or observe lptipa trends.

Performance criteria should be based on what th& E§uires of compensatory mitigation
projects and what compensatory mitigation is supgde accomplish—if the mitigation project
mitigates the amount of threat anticipated fromptegposed action or is projected to do so, credits
should be released.

Further, in most if not all circumstances, theseaade mitigation requirements will amount to a
de facto requirement to purchase credits from a@wmation bank or in-lieu program. Even where
conservation banks and in-lieu programs are nadlyigequired or available, the Draft Policy
suggests that FWS will punish those who cannot itirnet agree to advance mitigation by
increasing the mitigation ratio that FWS will resufor the project?®* Again, when the Draft
Policy’'s advance mitigation requirements are viewadngside the “net gain/no net loss”
requirements, it becomes clear that Draft Compengaitigation Policy is seeking to impose on
those parties required to obtain federal approaald/or permits a new fee that need not be
commensurate or in proportion to the project foichhthe permit is sought. Under the Draft
Policy, permit seekers must be prepared to purcheeshts in excess of what is necessary to
mitigate, minimize, or offset their project. Thesarmit seekers must, for the first time, fund the
Service’s conservation obligations simply becabsg engage in an activity that requires a federal
action and/or permit.

These fees are not permitted under the ESA andraively prohibited under FLPMA and other
land use statutes. Given the lack of authorityliersurcharges that would be imposed by the Draft
Policy, it must be withdrawn.

d. At-Risk Species

In the Draft Policy, the Service attempts to asgeigdiction over nearly any species conceivable
by proposing to expand the compensatory mitigaftfamework to at-risk species, which are
defined as “candidate species and other unlistediasp that are declining and are at risk of
becoming a candidate for listing under the [ES®&}P.” As noted within this definition, the Draft
Policy does not even limit the definition of “aski’ species to those at risk of becoming listed as
threatened or endangered—it extends the definiterihose speciest risk of even being
consideredor a potential future listing. Such a definitiprovides no limitation on the Service’s
ability to extend its jurisdiction over any spedmeecause there are no standards by which to assess
the likelihood that FWS will consider a species listing. In fact, the Service has unlimited
authority toconsiderwhether to list species. The ESA provides starsléod making listing
decisions and responding to petitions, but offeos constraint on the Service’'s ability to
contemplate listing a species. Indeed, even adare and unscientific petition to list a species
requires FWS teonsiderlisting.

12481 Fed. Reg. at 61,038.
12581 Fed. Reg. at 61,058.

31



Further, given the Service’s heightened concerrr dead threats such as climate change,
population growth, and natural resource demdffi, is not unfathomable that FWS would
declare all domestic species or all species walriagion or habitat type as at risk of at leastdpei
considered for listing. Because FWS may alwegssiderlisting a species and because there is
no standard by which to surmise the risk that FW&y consider a species for listing, the Draft
Policy’s assertion of jurisdiction over at-risk spes amounts to an assertion of jurisdiction over
any species the Service desires. This is clearisnpermissible outcome, and one which Congress
directed FWS to avoid through numerous statutes.

Congress has only charged the Service with managesfigrust resources under the ESA, MBTA,
the Eagle Act and MMPA?’ Although Congress has conferred some authority ave-trust
resources under other statutes, this authoritgnisdd to particular roles or projects. For exaenpl
although the FWCA requires the Service to consedfarding unlisted fish, wildlife, and their
habitats, the Service’s consultation obligationyarlates to water-related projects developed by
federal agencie®¥® And, unlike the paradigm proposed by the Dratidgpthe FWCA requires
conservation concerns to share an equal footinig eat/elopment projects.

Furthermore, the Service’'s asserted authority gpse¢ balance between state and federal
management of species. States have “broad trasigeolice powers” over wildlife and other
natural resources within their jurisdiction and nmexercise those powers “in so far as [their]
exercise may be not incompatible with, or restiity, the rights conveyed to the Federal
government by the constitutio®?® Unless the federal government exercises one ehiitmerated
powers to manage wildlife species, the statesratathority to manage wildlife and their habit.

The Service’s assertion of jurisdiction over akgpecies causes each aspect of the Draft Policy to
extend well beyond the authority conferred by Cesgrto FWS and the various federal agencies.
Absent authority over at-risk species, and in theefof affirmative prohibitions of asserting
jurisdiction over at-risk species, the Draft Polloyst be withdrawn.

e. Split Estates

The Draft Policy illogically and impermissibly dsgrages compensatory mitigation on lands
where different parties own the surface and theerairrights'! But, as FWS acknowledges, these
split estates represent some of the most high-wanservation ared®’> This conservation value

126 81 Fed. Reg. at 61,035.

127 Seel6 U.S.C. 88 668-668c, 703—712, 1361-1423h, 1539-15

12816 U.S.C. §8 661-667e.

129 Kleppe v. New Mexi¢at26 U.S. 529, 545 (1976yJountain States Legal Found. v. Hoded9 F.2d 1423, 1426
(10th Cir. 1986) (citingGeer v. Connecticutl61 U.S. 519, 528 (1896pyerruled on other groundsiughes v.
Oklahoma 441 U.S. 322 (1979)).

139 Minnesota v. Mille Lacs Band of Chippewa Indigs26 U.S. 172, 204 (1999) (noting that the stetatiiority over
wildlife “is shared with the Federal Government white Federal Government exercises one of its eraete
constitutional powers, such as treaty making”) (eags addedsee also Maine v. Nortp857 F. Supp. 2d 357, 374—
75 (D. Me. 2003) (finding listing of salmon undeBA injured state’s sovereign interest in managia@n wildlife
resources sufficient to confer constitutional stagyl

13181 Fed. Reg. at 61,043.

13281 Fed. Reg. at 61,043.
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has also been recognized by the Internal Revenueic€e which identifies split estates as
gualifying for conservation easements and tax lsneRather than identifying areas to exclude
from its compensatory mitigation program, FWS sHobk identifying ways to facilitate
conservation. For instance, instead of essentaligpelling the use of conservation banks, short-
term and/or discrete mitigation projects can presgynificant conservation benefits regardless of
whether ownership and control of the estate igechibr spilit.

Discouraging the use of compensatory mitigatiorsplit estates only furthers access constraints,
increases the scarcity of available mitigation sraad therefore increases the likely cost of tsedi
sold from conservation banks operating in thosasareThe Draft Policy should not artificially
facilitate a shortage of mitigation areas in ortiercreate the economic incentive to develop
conservation banks to sell credits in those areas.

f. Short-Term Mitigation

Short-term compensatory mitigation is a valuableseovation tool because it can be implemented
quickly and efficiently. And because short-terntigaition can be implemented quickly and
efficiently, it has been a well-utilized consereatitool. Multiple individual short-term mitigation
projects can also be stacked over time to creatergrehensive, long-term conservation benefit.

The Draft Policy’s dismissal of short-term mitigati for compensation in favor of larger, more
complex mitigation projects would remove this asdads and nimble approach and risk losing the
participation of those project proponents that Wouhly engage in compensatory mitigation if it
could be implemented quickly and at a cost thatssfied by the project for which the mitigation
would be undertaken. As such, once again, thet alicy’s inflexible focus on perpetual
landscape-scale mitigation through conservationkipgn may undermine conservation by
effectively eliminating an accessible and well-usatigation option.

Further, the Draft Policy’s dismissal of short-tezxampensatory mitigation underscores once again
that the Draft Policy is not designed to obtaingsgymation at all—it is designed to facilitate large
scale public set-asides and access fees. Shorttgigation should be allowed to compensate for
projects with short-term impact. When FWS requi@¥g-term or permanent protections for
ephemeral disturbances, it ceases to be requioimpensation for a project’s potential impacts. It
is using the issuance of a permit to exact perntac@npensatory mitigation or other longer-term
conservation efforts from land users, amountinghi@rging a fee for obtaining a permit.

While FWS may have some flexibility in crafting itsgulations for compensatory mitigation, it

cannot wholly eliminate the concept of compensafiom its mitigation requirements. Nor can

the Service structure its compensatory mitigatisogpam to dissuade the use of the most
accessible, most utilized, and therefore most sstektype of compensatory mitigation. As such,
the Draft Policy’s approach to short-term mitigatshould be withdrawn and redrafted so that it
facilitates greater conservation and reflectsotmpensatory purpose.
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VII.  The Procedures by which FWS is Promulgating tle Compensatory Mitigation Policy
are Impermissible

In addition to claiming jurisdiction in excess afyd inconsistent with, the ESA and numerous
other statutes, the Draft Policy is impermissilbdeduse it cannot be credibly construed as a mere
policy statement or simply guidance to Service @engl. It is a proposed rule that, if finalized,
would fundamentally change the Service’s compemgatuitigation requirements, create
substantive new obligations, and expand the jutgh of FWS through interpretations of
numerous statutes. Because the Draft Compengdditigation Policy is, in reality, a substantive
rule, FWS must promulgate it according to the pdoices set forth in the APA and elsewhere.
Additionally, the Service must comply with othewk and executive orders applicable to
substantive rules, including the Regulatory FldiibiAct, which requires the Service to prepare
a draft regulatory flexibility analysis analyzinget economic impacts of the Draft Policy, and
NEPA, which requires an analysis of the Draft Bod§empacts on the environment.

a. If Finalized, the Draft Policy Would be a Rule

The Draft Policy constitutes a substantive rulearritie APA for several reasons. First, the Draft
Policy imposes new duties on the Service, othen@gs, and the regulated public. Second, the
Draft Policy’s goals of “net conservation gain” afmb net loss” reflect legislative line-drawing.
Finally, the Draft Policy amends the Service’s 8ri regulations governing incidental take
permits under the ESA and incidental take authtioma under the MMPA. Because the policy
constitutes a legislative rule, the Service carfimatlize the Draft Policy without revision and
republication.

1. The Draft Policy Imposes New Duties on the Serviother
Agencies, and Regulated Parties

The APA defines a rule as a “statement of generpadicular applicability and future effect” that
is “designed to implement, interpret, or prescids& or policy” that “includes the approval or
prescription for the future of . . . valuationssts) or accounting, or practices bearing on any of
the foregoing.*3® The APA imposes notice and comment proceduresibstantive rules but not
interpretive rules3* To determine whether a rule is substantive orrmegive, courts have
examined whether the rule explains an existingireqent or imposes an additional one. Rules
that “affect[ ] individual rights and obligationsire substantive rulé¢d®> In contrast, rules that
merely explain ambiguous statutory and regulatemns or restate existing duties are interpretive

rules13®

Although it is sometimes difficult to distinguishilsstantive rules from interpretive rules, courts
have identified characteristics of substantive suleéSubstantive rules grant rights, create new

1335 U.S.C. § 551(4).

134See5 U.S.C. § 553.

135 Coal. for Common Sense in Gov't Procurement v.\SefcVeterans Affairst64 F.3d 1306, 1317 (Fed. Cir. 2006);
United States v. Picciott®75 F.2d 345, 347-48 (D.C. Cir. 1989).

136 picciottg 875 F.2d at 347-48.
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duties, or impose new obligatioh¥. Agencies announce substantive rules when they act
legislatively by establishing limits or drawing éis—in other words, when agencies “make| |
reasonable but arbitrary (not in the ‘arbitrarycapricious’ sense) rules that are consistent with
the statute or regulation under which the rulespaoenulgated but not derived from it, because
they represent an arbitrary choice among methodimpfementation.¥® Additionally, a
substantive rule “does not genuinely leave the agéee to exercise discretiof®

The Draft Policy is a substantive rule becausefiases new obligations on both the FWS and
entities outside of the agency. These new obbgatinclude, but are not limited to:

* anew requirement that FWS secure mitigation tbhateaes a “net conservation gain” or,
at a minimum, “no net losg#*°

+ anew mandate that all compensatory mitigation rmestide additionality:*

e anew requirement that requires applicants to dstrate financial assurance to fund long-
term management of the species, and any changesnagement that may be required by
FWS in the futureé??

* a new requirement that FWS and other agencies reegompensatory mitigation for
proposed actions that may impact any specieskabfiseing considered for listing; antf

* a new advance mitigation requirement that effettivequires applicants to purchase
credits from conservation banks or endure punimggation ratios for projects that are
not completed in advandé?

The fact that the Service purports to apply theftalicy only to the extent allowed by applicable
statutory authority does not alter the substantiffect of the Draft Policy because the Service
identifies few if any circumstances in which statytauthority limits its ability to apply the Draft
Policy. Accordingly, the numerous elements sethfar the Draft Policy constitute substantive
rules under the APA.

137 Coal. for Common Sense in Gov't Procuremdig F.3d at 131 Ricciottg 875 F.2d at 347-48.

138 Catholic Health Initiatives v. Sebeliu17 F.3d 490, 495 (D.C. Cir. 2010) (quotidgctor v. U.S. Dep't of Agric.
82 F.3d 165, 170 (7th Cir. 1996)) (internal quatasi omitted).

139 Am. Mining Cong. v. Mine Safety & Health Adm&85 F.2d 1106, 1111 (D.C. Cir. 1993) (quotikigska v. Dep’t
of Transp, 868 F.2d 441, 445 (D.C. Cir. 1989)) (internal tions omitted).

14081 Fed. Reg. at 61,033, 61,035, 61,036, 61,03946161,041, 61,046.

14181 Fed. Reg. at 61,037.

14281 Fed. Reg. at 61,038.

14381 Fed. Reg. at 61,058.

14481 Fed. Reg. at 61,038.
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2. The Draft Policy Contains Numerous Instances efislative Line-
Drawing

Legislative line-drawing is a conspicuous hallmafla substantive rule, and numerous aspects
of the Draft Policy reflect “an arbitrary choice ang methods of implementatiot® A non-
exclusive list of examples of legislative line-diag in the Draft Policy include:

* The “no net loss/net gain” requirement — FWS codde adopted a variety of other
standards—such as “mitigate to the maximum exteattijgable” or “mitigate to the
maximum extent technologically and economicallysiele.” The Service’s decision to
adopt goals of “net conservation gain” and “no loss,” rather than the other available
standards, is the type of legislative line-drawtingt falls squarely within the definition of
a substantive rule under the APA.

» The application of the Draft Policy to “at-risk” epies — FWS could have limited (and was
in fact required to limit) the scope to proposed axisting threatened and endangered
species. In choosing to extend the reach of theyo “at-risk” species—defined as such
for the first time in the various draft policies—BA¢ngaged in legislative line-drawing.

b. FWS Has Not Complied with the APA’s RulemakingoRirements

The Draft Policy, if finalized, would constituteae. As such, FWS is obligated to promulgate it
in accordance with the APA. Under the APA, agesiarist publish notice of proposed rules and
“include a reference to the legal authority undaich the rule is proposed®® The APA further
requires that agencies specify the legal authdoity proposed rule “with particularity” in order
“to apprise interested persons of the agency’sl legenority to issue the proposed rulé”

The Service’s generalized references to statutamhoaity are inadequate to satisfy this
requirement. As explained above, the primary autibs cited by the Draft Policy are other
administrative policies and actions—not statut@hile some statutes are identified in the Draft
Policy, FWS does not cite to any provisions witthese statutes that confer the authority the
Draft Policy claims. The only exception to the Driaolicy’s lack of citation is the Service’s
assertion that it will implement the Draft Polidyough Sections 7 and 10 of the ESA—and, as
discussed above, FWS profoundly misapprehends itoaty under these sections.
Accordingly, the Service cannot finalize the DrRfilicy without republishing it with specific
citations to the relevant legal authority.

Further, FWS has not provided the public with a mregful opportunity to comment on the Draft
Policy*® In order to provide a meaningful opportunity mnament on an agency action, the
agency must “provide sufficient factual detail aationale for the rule to permit interested parties

145 See Catholic Health Initiatives v. Sebeligd7 F.3d 490, 495 (D.C. Cir. 2010) (quotidgctor v. U.S. Dep'’t of
Agric., 82 F.3d 165, 170 (7th Cir. 1996)).

1465 J.S.C. § 553(C).

147 Global Van Lines, Inc. v. Interstate Comm. Comrii’té F.2d 1290, 1298 (5th Cir. 1983) (quoting H.RaRe
No. 1980, 79th Cong., 2d Sess. 24 (1946%. Dep't of Justice, Attorney General’'s Manualtbe Administrative
Procedure AcR9 (1947)).

148 Seeb U.S.C. § 553Honeywell Int’l, Inc. v. Envtl. Prot. Agenc§72 F.3d 441, 445 (D.C. Cir. 2004).
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to comment meaningfully'*® The Draft Policy, however, does not provide fattdetails or
explanations of its rationales sufficient to perm#aningful comment.

Stakeholders simply have no way to meaningfully oc@nt on whether FWS has interpreted its
authority consistent with statutory standards beeathe Draft Policy does not cite to any
statutory standards. Nor does FWS impose any atdadn itself. The Service’s attempts to
evade more than a dozen statutes, policies, anarttiegntal guidance (existing and proposed)
render the Draft Policy nearly indecipherable. Diaft Policy does not clearly communicate to
the public the circumstances in which it will bepled, fundamental aspects of the Draft Policy
are premised on goals and frameworks laid out beratraft policies currently under review and
subject to revision, and key terms are not defioedefined ambiguously. Indeed, the Draft
Policy is so lacking in detail and specificity thats, at times, indecipherable. As such, it does
not provide factual detail and rationale sufficiemtllow interested parties to comment.

Additionally, the public cannot meaningfully comnhe@m the Draft Policy because it is but one
part of a larger, more comprehensive restructwiitge Service’s mitigation program. The Dratft
Policy is intertwined with, and attempts to deraughority from the March®Draft Mitigation
Policy, proposed regulations governing Candidateséovation Agreements with Assurances
(CCAAs), and its CCAA Policy®® Additionally, the Service is in the process ofdfizing the
Habitat Conservation Planning Handbook and finadziits draft policy on pre-listing
conservation action's?

These forthcoming policies and regulations areinieed and all further an administration-wide
goal of restricting development and constrainingeas to public land. There is no credible
rationale for separating these regulatory effonts farcing interested parties to surmise the total
impact of the restructuring by cross-referencingesal different dockets. By reviewing and
commenting on only pieces of a larger, coordinadtegy, the public cannot meaningfully
comment on the Service’s mitigation strategy ashale!®? In fact, the artificial segregation of
these intertwined policies appears designed tokdloa full impact of the overall strategy and
stymie stakeholder engagement.  Accordingly, shoBWS wish to continue with a
comprehensive restructuring of its mitigation paogr it should proceed within the contours of its
statutory authority and through a single rulemakimag complies with the APA.

149 Honeywel) 372 F.3d at 445 (quotirfda. Power & Light Co. v. United State846 F.2d 765, 771 (D.C. Cir. 1988)).
150 See81 Fed. Reg. 26,817 (May 4, 2016); 81 Fed. Reg.6%(May 4, 2016). The disconnect that is created
segregating a single overarching policy into seMadividual actions is clear when evaluating CCAASsewhere,
FWS encourages use of CCAAs, while in this Drafidyaindermines their use by suggesting that CCA#s be
converted to credit systemsSee81 Fed. Reg. at 61,041.

151 SeeEnergy & Climate Change Task ForéeStrategy for Improving the Mitigation PolicieschRractices of the
Department of the Interiat5 (2014); 79 Fed. Reg. 42,525 (July 22, 2014).

152 See Prometheus Radio Project v. Fed. Commc’n Con6&21F.3d 431 (3d Cir. 2011) (finding agency faite
solicit comment on “the overall framework under sioleration, how potential factors might operatestbgr, or
how the new approach might affect” the agency £othles).
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C. FWS Must Fully Comply with NEPA

The Trades agree with the Service’s decision ttyaeahe impacts of the Draft Policy in a NEPA
document® The Service, however, should prepare an envirotahémpact statement (EIS)
rather than an environmental assessment (EA) bectnes Draft Policy will have significant
impacts requiring preparation of an Bf$. FWS itself identifies the Draft Policy as not elyr
administrative and not subject to any categorigalusion!®® And, there is no question that the
Draft Policy is a major federal action that sigeefintly affects the human environment. As the
Trades have explained throughout these commemDthft Policy fundamentally restructures
the role of compensatory mitigation in federal d@m-making, permitting, and access decisions.
If the Draft Policy is finalized, compensatory rgation will be required in contexts in which it
has never before been used, at unprecedented,smateen impracticable deadlines. It will be
used for species over which FWS has no jurisdictenmd to achieve goals that FWS is not
authorized to require permittees, applicants, am$ervation sponsors to achieve.

The significance of the impact of the Draft Polisyplainly evident based on an examination of
the Draft Policy alone, but again, the Draft Poli@nnot be viewed in isolation. As significant as
the Draft Policy may be, it is merely one part ahach more far-reaching rewrite of the federal
government’s framework for using compensatory rati@n to constrain access to public lands.
As such, FWS must conduct a single NEPA revievaflowf the various draft and recently finalized

policies, guidance, and regulations related td3evice’s restructuring of its mitigation policies.

These efforts are inextricably intertwined and @iy acknowledged as such within the Draft

Policy. NEPA'’s requirement that analyses assessctimulative impacts of related actions
prohibits segregation of the forthcoming NEPA rexseand mandates a comprehensive
examination of all of the Service’s ongoing com@asy mitigation restructuring efforts®

If the Service elects to move forward with an Exem®though, as discussed above, an EA would
be inappropriate under these circumstances, itidlalow the public to review and comment on
a draft EA prior to finalizing it. The CEQ NEPAgelations direct that agencies involve the public
in the preparation of EAs “to the extent practieaBP’ Public review of a draft EA is consistent
with the Service’s NEPA Manual, which directs thia¢ Service “should circulate the draft and
final EA to the public with the accompanying draiftd final project documents, such as the plan,
permit, or rule.**® Furthermore, the Service should make any draflirig of no significant
impact (FONSI) available for public review becaube Service’s adoption of generalized
mitigation goals of “net conservation gain” and ‘met loss” is “without precedent®

In any NEPA analysis, the Trades request that #émei& analyze the following alternatives and
impacts.

15381 Fed. Reg. at 61,062.
154See40 C.F.R. § 1508.27.
15581 Fed. Reg. at 61,062.
15640 C.F.R. § 1508.7.

157 40 C.F.R. § 1501.4(h).
158550 FW 1 § 2.5(B)(2).

150 40 C.F.R. § 1501.4(e)(2)(ii).
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» First, the Service must analyze a reasonable rafrgjeernatives to the proposed mitigation
goals of “net conservation gain” and “no net los®yond simply the “no action”
alternativet®® For example, FWS should analyze mitigation gdads aire consistent with
statutory authority, such as goals of mitigatinghte “maximum extent practicable” as
used in the ESA®! or “sufficiently” mitigating to “allow subsistenceeeds to be met” as
used in the MMPA®2

* Second, the NEPA document should analyze the immd¢he mitigation goal and habitat
policy on: (1) domestic production of oil and natlugas resources; (2) production of the
federal oil and natural gas estate that the Depanttrof the Interior manages and that is
subject to Section 7 consultation and NEPA reviamd (3) socioeconomics, particularly
in states where oil and natural gas developmentribates significantly to the states’
economic growth.

* Third, the Service must analyze the availabilitypaiate lands on which compensatory
mitigation projects may be implemented and theinghess of land owners to engage in
mitigation projects.

* Finally, the Trades request that the Service amatygmv changes to its mitigation policies
will apply to areas of split-estate lands in whitte surface and mineral estates are
severed. Mitigation efforts can be challengingrmplement on split estate lands where
the mineral estate owner or lessee has a righldd@ueasonable portion of the surface for
development of the mineral estate.

d. Improper Cost Estimates under Multiple Statutes

FWS was required to consider the costs of the Bralicy under multiple statutes and executive
orders. The Service, however, only estimated titieipated costs of the Draft Policy under the
Paperwork Reduction Act of 1995 (PRAY, and that analysis was plainly incomplete. The
Service’s PRA estimates were unrealistic and indetapbecause FWS failed to attribute costs to
several burdensome aspects of the Draft Policyerastimated the burdens associated with items
the Service did consider, and impermissibly segeshthe presumed costs of the Draft Policy
from the costs associated with the more comprewensstructuring of the Service’s mitigation
framework.

The Service impermissibly erred in its attemptdboneate the costs solely attributable to the Draft
Policy. As discussed throughout these commenes,Ditaft Compensatory Mitigation Policy
cannot be viewed in isolation. The Draft Policprse (albeit important) element of a larger, more
comprehensive restructuring of the Service’s mitagaframework. The burden and cost required
to be estimated under the PRA is the sum totdi@tbsts across all the various policies that will
implement this more comprehensive restructuring.

160 Seed0 C.F.R. § 1502.14.
16116 U.S.C. § 1533(a)(2)(B)(ii).
16250 C.F.R. § 18.27(c).

16381 Fed. Reg. 61,062.
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In addition to improperly isolating the PRA estima&b those costs attributable solely to the Draft
Policy, FWS significantly underestimated the howhd cost burdens associated with the Draft
Policy. While it is not possible to determine theden and cost FWS attributed to specific data
collection and reporting requirements, it is phgielident that the estimates fail to consider the
added costs inherent in the more complex and mtetigprocess proposed in the Draft Policy.

The Draft Policy, for instance, would impose newuieements for landscape-scale mitigation,
long-term or perpetual protections and monitoriagd complex requirements for assessing
baseline conditions. Yet, the information colleaticosts FWS attributes to the Draft Policy are
more closely akin to the costs we would expect fparmittee-responsible mitigation and short-
term mitigation projects—the precise type of mitiga projects the Draft Policy suggests should
not be used. FWS cannot, one the one hand, msifrger and more complex compensatory
mitigation projects and, on the other hand, igribesadditional costs inherent in larger and more
complex projects.

Similarly, the Draft Policy seeks to a very detaiend complex set of metrics for generating and
redeeming conservation credifé. These metrics are further complicated becauseatebased
on an increasingly intricate evaluation of basetioaditions!®® The analysis that will be required
under the Draft Policy’s new system for establighimetrics and baseline conditions will come at
a significant costs. And, because FWS will noable to provide this analysis in many caseg (

for at-risk species), the cost of additional analysill fall on project applicants, and will dettac
from funds available for actual conservation.

In addition to estimating costs under the PRA, $kevice is also required to estimate the costs
and benefits of its significant regulatory actiamgler Executive Order 12,866 (“EO 12866°)
and the Regulatory Flexibility Act (RFA}/ EO 12,866 requires that agencies conduct
cost/benefit analyses for “significant regulatocyi@ns” having an annual effect on the economy
of $100 million or more, and requires those samiors to be reviewed by the Office of
Management and Budget (OMB¥ The RFA requires agencies to conduct a reguldiexipility
analysis for proposed actions that will have arfgigant economic impact on a substantial number
of small entities.*°

FWS did not conduct either of these required amsly#s discussed throughout these comments,
there is no doubt that the Draft Policy, in finabiz would impact a substantial number of small
entities. Under the Draft Policy, compensatoryigattion will be required in contexts in which it
has never before been used, at unprecedented,smateen impracticable deadlines. It will be
used for species over which FWS has no jurisdictenmd to achieve goals that FWS is not
authorized to require permittees, applicants, amgervation sponsors to achieve.

16481 Fed. Reg. at 61,037.

16581 Fed. Reg. at 61,037.

166 Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (1993)
16744 U.S.C. § 3502t seq

168 Exec. Order No. 12,866 at 8§ 1, 6(a)(2)(C).

1695 U.S.C. § 603(a).
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Additionally, the Trades believe that the full co$tthe Draft Policy’s requirements alone could
well exceed $100 million. The Draft Policy woukpand mitigation requirements to an unknown
but potentially vast number of unlisted species amgs that are not designated as critical habitat.
The Draft Policy’s requirements for landscape-saaitggation, additionality, advance mitigation,
and its punitive credit ratios also effectively quehuse of, and therefore establish a captive marke
for, conservation banks. In a captive market whmaect applicants must essentially chose
between abandoning a project and purchasing crieditsa conservation bank, the conservation
bank can set excessive prices for credits and remg@isonably assured that desperate project
applicants will pay the premiufd?®

In addition to the increased costs inherent in@iga market, the Draft Policy will also increase
credit costs by artificially creating a scarcity [@nd that could qualify for compensatory
mitigation. The Draft Policy affirmatively disfav® compensatory mitigation on public lands and
split-estates, and largely ignores the prospectrédsearch activities could serve a compensatory
mitigation role. The Draft Policy also prohibitstigiation projects from being used to compensate
for multiple different species and further requieaeh mitigation project to be perpetual, thereby
forever disqualifying and locking away any landtthas been improved through a compensatory
mitigation project. When this artificial scarciof qualifying land is combined with a captive
market for conservation banking, the cost to pwsehaitigation credits will likely be excessive
and the prospect that the Draft Policy’s requiretsevill cost more than $100 million becomes
quite realistic.

Notwithstanding the significant impact posed by theaft Policy alone, much like the PRA
analysis, the Draft Policy cannot, and should hetassessed in isolation. The Draft Policy is a
component of a larger, more comprehensive restringtof the Service’s mitigation framework.

It is the sum total of the costs of each of thasamonents that FWS was required to assess under
EO 12,866 and the RFA. FWS, however, not onlethtb conduct these analyses for the Draft
Policy, but for each of the other recognized eletsmienhthe Service’s multi-prong policy change.

FWS dismissively concluded that the draft CCAA Bplwill have little to no economic impact
because it would not change current practice oceplany new requirements on non-Federal
property owners, nor would it substantially affeotall businesses or impose new recordkeeping
or reporting costs on governments, individualsjriesses, or organizatiohs. The Service made
similar findings for its 2014 draft Policy Regardivoluntary Prelisting Conservation Actions,
determining its effects would be “very limited” amauld create reporting requirements only for
those that choose to participafé. Other key components of this larger restructyrswgh as the
March 8" Draft Mitigation Policy, the Presidential Memoramd, the FWS task force repdft,
and the departmental landscape-scale mitigatioioydét contained no cost estimates at all.

170 The Draft Policy also ignores the cost of potdlytiaaving to abandon a project because of the aifahility of
credit banks in states like Alaska and elsewhere.

17181 Fed. Reg. at 26,770-71.

17279 Fed. Reg. 42,525, 42, 530 (July 22, 2014).

173 Clement et al2014; 81 Fed. Reg. at 61,033.

174 “Implementing Mitigation at the Landscape-Scalg@0@ DM 6); 81 Fed. Reg. at 61,033.

41



FWS has explicitly acknowledged that these draflic@s are all components of a single
comprehensive restructuring of the Service’s mitagaframework. Offering only an incomplete
and disaggregated analysis of the costs of thisuasring undermines the purpose of the PRA,
RFA, and EO 12866; deprives FWS of any ability malerstand the full economic impact of its
actions; deprives OMB of the ability to review taetion, and cloaks from stakeholders the true
scale and impact of the Service’s comprehensivieuetsring. FWS’s choice to separate these
costs out into a number of regulatory actions aswidriggering the threshold values for
“significant regulatory actions” under EO 12866and “significant economic impact” under the
RFA,}® which would require the Service to conduct moreesive economic, cost-benefit, and
alternatives analyses. FWS cannot evade its dldigéo proffer a comprehensive cost estimate
for its mitigation restructuring effort by proceadi through multiple policies and guidance
documents instead of one. Because the Servicéaled to treat the promulgation of the Draft
Policy as the rule that it actually constitutes, FWas violated a number of statutes in advancing
the Draft Policy and should therefore withdraw it.

VIIl. Conclusion

The Draft Compensatory Mitigation Policy exceeds 8ervice’s statutory authority and relies
instead on authority FWS seeks to confer to itsélie Draft Policy undermines the objectives it
purports to advance because, in reality, it has leesigned to pursue objectives that are
completely distinct from conservation. It is intedl to increase the stringency of compensatory
mitigation programs and to shift the governmentéigation to manage species and habitat onto
those individuals and industries that require axtegublic lands and other federal authorizations.
These are policy goals and are not tools in fuetheg of clarity, consistency, or predictability.
Furthermore, the Service’s piecemeal approachpgars¢éing a comprehensive policy into multiple
separate policies purposely downplays the magnitddbe policy changes, obscures the actual
statutory authority on which these changes are gutegly based, and impedes stakeholder
engagement.

Indeed, aspects of this Draft Policy cannot everdiestrued as furthering conservation goals.
Much of what the Draft Policy holds out as consgoratools are in reality, land use restrictions
and user fees having nothing to do with compengaitigation. As such, the Trades request that
FWS withdraw the Draft Policy and all those polsc@rafted pursuant to the November 3, 2015
Presidential Memorandum. Should FWS wish to comltiwith a comprehensive restructuring of
the ESA’s conservation program, it should encouraggeof all the tools in the conservation tool
box, proceed within the contours of its statutouyharity, and utilize a single rulemaking that

complies with the APA.

175 A “significant regulatory action” has an annudket on the economy of $100 million or more, ane Bervice
would have to undertake a cost-benefit analysisecEOrder No. 12,866 at 8§ 1, 6(a)(2)(C).

176 |f a proposed rule will have a “significant ecoriormpact on a substantial number of small entiti@scase-
specific standard that varies by industry and &ffdeWS must develop an initial regulatory flexityilanalysis. 5
U.S.C. § 603(a).
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